




















HARVARD 


LAW REVIEW. 


VOL. VI. NOVEMBER 15, 18092. 














A NEW VIEW OF THE DARTMOUTH 
COLLEGE CASE} 


[The following notes by Chief-Justice Doe were made some time since 
in the investigation of a case then pending before the Supreme Court of 
’ New Hampshire. He may use them in preparing the opinion to be here- 
after reported in that case.-—Eprrors. ] 


| the frequent comments which have been made upon the 

Dartmouth College Case, it has been quite common to discuss 
the matter: first, as if the sole question was whether a charter 
is revocable ; and second, as though the interests of corporators, 
if not protected by the Federal Constitution, were not protected 
at all. But if the counsel for the College were correct in their 
contention, the Acts of 1816 were much more objectionable than 
an Act simply repealing the charter. Those Acts, in their view, 
not only abolished the oid corporation, but also gave its property 
to a new one.” The question involved, not merely the power to 
revoke the charter of a corporation, but the much more dangerous 
power to confiscate its property. The counsel for the College, 
having an eye to the immediate interests of their clients, and 
probably fearing that the Legislature might pass a simple repeal- 





' A brief history of the litigation is appended for reference. See page 181. 

2“ In the Dartmouth College Case the Legislature of New Hampshire, by a special 
Act, undertook to abolish, in effect, a private corporation, and to give its property to 
others.” Mr. Webster, in argument, Foster et al. v. Essex Bank, 16 Mass., at p. 269. 
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ing Act, appear to have argued the case upon the assumption that 
the two powers must stand or fall together. They deny the exist- 
ence of either power; but they do not seem to deny that if the 
Legislature could revoke the charter, they cculd also dispose of 
the corporate property at their pleasure. It is now the settled 
doctrine, in the federal and other jurisdictions, that corporate dis- 
solution does not take corporate property from its equitable 
owners. Under this modification of the ancient rule, the extinc- 
tion of the College corporation by a repeal of its charter would 
not be as important as it was understood to be in 1819. The con- 
clusion reached in the following notes is that a corporate charter 
is not a contract within the meaning of the Federal Constitution, 
and is revocable ; that a repeal of the College charter would not 
divert the College property from the uses for which it is held in 
trust (the law not allowing the trust to fail for want of a trustee) ; 
that both courts were wrong ; that the State Court erred in holding 
that the Acts of 1816 were not in violation of the State Constitu- 
tion ; and that the Federal Court erred in holding that the Federal 
Constitution prohibited a repeal of the charter. 


The members of public corporations “have no private beneficial 
interest either in their franchises oy their property. ... A gift 
to a corporation created for public purposes is in reality a gift to 
the public.” The trustees have no “private interest in the prop- 
erty of this institution,—nothing that can be sold or transferred ; 
that can descend to their heirs, or can be assets in the hands of 
their administrators. If all the property of the institution were 
destroyed, the loss would be exclusively public, and no private loss 
to them. . . . Nor is it any private concern of theirs whether their 
powers, as corporators, shall be extended or lessened. . . . If such 
a corporation is not to be considered as a public corporation, it 
would be difficult to find one that should be so considered. . . . 
These trustees are the servants of the public, and the servant is not 
to resist the will of his master in a matter that concerns that mas- 
ter alone, . ...If the private rights of founders or donors have 
been infringed by these Acts, it is their business to vindicate their 
own rights; it is no concerh of these plaintiffs. When founders 
and donors complain, it will be our duty to hear and decide ; but we 
cannot adjudicate upon their rights till they come judicially before 
us. . . . The officersand students of the College. . . are not parties 
to this record, and cannot be legally heard in the discussion of this 
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cause. . . . The real question then is, Do these Acts unconstitu- 
tionally infringe any private rights of« these trustees? ... The 
legal identity of a corporation does not depend upon its being 
composed of the same natural persons, and . . . an addition of 
new members... cannot . . . make it a new and aifferent cor- 
poration. . . . Nor, by the addition of new members, in any part 
of the legal title to the corporate property transferred from the old 
to the new members. The title remains unaltered in the corpora- 
tion, . . . and the beneficial interest in the public.” ! So say the 
Supreme Court of New Hampshire, speaking through Chief-Justice 
Richardson, in their decision of the case. 

The preservation of the rights comprised in the equitable title is 
the purpose for which the donors conveyed the legal title and per- 
petual powers to the trustees. While the conveyance vested noth- 
ing in the trustees for their private benefit, it imposed obligations 
which they cannot lawfully neglect. With the legal title, they ac- 
cepted the powers and duties attached to it by the original owners. 
Thar office is the position the donors would occupy if living, and 
holding the property under a valid and irrevocable declaration of 
the same trust. By accepting that position the trustees became, 
for many practical purposes and in a large legal sense, the repre- 
sentatives of the donors and the beneficiaries. One reason for mak- 
ing the trust perpetual was that the time would come when the donors 
could not administer their own charity, or go into court to defend 
the legal title, or complain in behalf of the numeteus and unorgan- 
ized body of equitable owners whose interests might need protection. 
If the trustees held the equitable title, they could waive rights which 
they are now bound to maintain by a diligent use of their power (not 
omitting any necessary resort to legal process), as a guardian is 
bound to care for the rights of his ward. Their lack of private, 
beneficial interest, and the separation of the equitable from the legal 
title, do not weaken their legal title, nor affect their power and 
duty of holding and maintaining their right to hold the property 
for the benefit of the equitable owners whose protectors they are. 

An executor’s lack of beneficial interest would not prevent 
his contesting the validity of a statute appointing two additional 
trustees to act with him, and conveying to them two-thirds of 
his title and power. Notwithstanding his lack of personal in- 
terest, he could act for those whom he represented, and could 





1 Trustees of Dartmouth College v. Woodward I N. H. 111, 117, 119, 120,121,122, 
123, 124, 125. 
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assert their right against the statute that would be, not a valid 
enactment, but invalid administration. A termination of his office 
by a repeal of law would not make the appointment of his suc- 
cessor a law-making Act. If a repeal of the College charter would 
create an official fiduciary vacancy, and leave no one in possession 
of the legal title of the College property, it would not destroy either 
the legal or the equitable title, and would not give a legislative 
character to the act of filling the vacancy, or the act of conveying 
the property. The right of conveyance, like the rest of the rights 
which constitute ownership, does not belong to the State, and 
cannot be exercised by the State as owner, nor by those legisla- 
tive agents of the State who can convey the State’s property, but 
cannot exercise all rights of ownership over all property of which 
the State is not the owner. 

The rule placing “natural persons and corporations precisely 
upon the same ground”’ of general liability to legislative control, is 
“the only one upon which equal rights and just liabilities and dt- 
ties can be fairly based.” !_ A railroad corporation is “ put in the 
same position a natural person would occupy if engaged in the same 
or like business. Its rights and its privileges in its business of 
transportation are just what those of a natural person would be 
under like circumstances ; no more, no less.” ? This is an applica- 
tion of the equitable principle that the corporate fiction does not 
operate beyond the purpose of its introduction. It neither in- 
creases nor diminishes legislative control of natural persons, their 
legal titles or equitable interests. The theory that an amendment 
of the Dartmouth charter, enlarging a minority of the corporation 
into a majority by an appointment of nine additional members, 
does not convey any part of the property or fiduciary power, 
and does not affect the legal title of the ‘trustees or the bene- 
ficial interest of the students, because twenty-one trustees are 
the same imaginary being as the twelve, is an application of the 
error that subjects corporate property to double taxation. The 
error is an illimitable expansion of the corporate fiction, subjecting 
natural persons to an impairment of their contracts and an inva- 
sion of their legal titles and beneficial interests. 

All the legal advantages of individuality desired for a collective 
and changing body of twelve trustees could have been bestowed 
upon them by the Provincial Legislature, as well without as with 





1 Thorpe v. R. & B. Railway, 27 Vt. 140, 145. 
* Stone v. F. L. & T. Co., 116 U. S. 307, 329. 
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resort to the imagination for the creation of a non-natural person. 
Incorporation was not necessary for their succession, their exemp- 
tion from personal liability for the payment of judgments, or their 
unity in litigation and the service of process. As natural persons, 
under special or general statute, they could have had succession, ex- 
emption, and every benefit of corporate personality. The employ- 
ment of fiction for this purpose neither subjected them to, nor 
exempted them from, the exercise of legislative power. So far as 
the question of power is concerned, it is immaterial whether the 
object of incorporation was accomplished by incorporation or other- 
wise. The irrelevancy of the fiction was distinctly asserted by the 
two members of this court who decided the case (the docket shows 
that Judge Woodbury, who was one of the nine new trustees, did 
not sit), when they declared it to be their duty, in determing the 
rights in controversy, to “look beyond that intangible creature 
of the law, the corporation, which in form possesses them, to the 
individuals, and to the public, to whom in reality they belong, 
and who alone can be injured by a violation of them.” ! The only 
rights in controversy were the ownership and control of the College 
property. 

Vague and exaggerated ideas were (and still are) entertained 
of the utility and necessity of incorporation under a general or 
special law, and of the damage resulting from a repeal of that law. 
Chief-Justice Marshall said:? “In most eleemosynary institu- 
tions, the object would be difficult, perhaps unattainable, without 
the aid of a charter of incorporation. Charitable or public- 
spirited individuals, desirous of making permanent appropria- 
tions for charitable or other useful purposes, find it impossible to 
effect their design securely and certainly without an incorporating 
Act. . . . Anartificial, immortal being was created by the Crown.” 
An intangible, invisible being, possessing no mental, moral, or phys- 
ical capacity,’ may be a convenient figure of speech ; but the true 
view of legal principles is to be found in the region of realities, 
where the college corporation is no other person or creature than 
the consecutive body of twelve men, who were not created by the 
Crown, and who could hold and manage the College property with- 
out a charter, in,the exercise of the common-law powers of trustees 





1 1 N.H. 120. 

2 Trustees of Dartmouth College v. Woodward, 4 Wheat. 518, 637, 642. 

3 Case of Sutton’s Hospital, 10 Rep. 32 4, Tipling v. Pexall, 2 Bulstr. 233; Bissell 
uv. M. Co., 22 N. Y. 258, 266. 
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appointed by deeds or wills. The charter was an amendment of 
the common law,—an. act of special legislation, restricted in its 
operation to a single trust. The statute of limited partnerships ? 
is a general act of legislation. It alters the common law in relation 
to special partners. Being mere legislation, it is repealable, as it 
would be if it were a special Act applicable to one firm only. In what 
respect, of any importance in the College case, does the Dartmouth 
charter differ from the statutory regulation of the rights and liabili- 
ties of a special partner ? 

The founders of Dartmouth College desired to put some of their 
private property in the hands of twelve agents, called trustees, who 
should be bound to perpetuate the succession and identity of their 
agency by exercising their elective power of filling vacanciés, and 
bound to apply the trust-fund according to the donors’ lawful direc- 
tions. It is useful to consider what material part of the plan could 
not have been as well accomplished by wills or trust-deeds con- 
taining the essential provisions of the charter, without an incor- 
poration of the agents ; what alteration was made by the sounding 
phrases of the royal grant; for what purpose was a corporate 
fiction necessary ; what was gained by its acceptance; and what 
harm would be done by a valid repeal of the charter, terminating 
the existence of the mythical being created by the Crown. What 
difference is there in the effect of the charter or the effect of its 
repeal, whether the power of perpetuating the fiduciary body by 
appointment is in that body, as in the case of the College and the 
case of an ordinary academy,? or in other ecclesiastical and political 
bodies, as in the case of Elliot Hospital,’ or in a judicial tribunal, 
as in a multitude of other cases? These are vital questions. 
They require an analysis of the charter, and an understanding of 
the distinction between its repealable law and its irrepealable con- 
tract. They lead the inquirer away from the fanciful and false 
theory of an implied governmental promise that the Legislature 
shall not exercise their power of repealing the charter law, to the 
express charter stipulations of Peo intrusting the legal title, 
possession, and management of property to twelve trustees, and 
the agreement of the successive donees (lawfully appointed and 
accepting the trust fund and its accompanying agency), remain- 





' General Laws of N. H., ¢. 118. 

2 Sanderson v. White, 18 Pick. 328, 329, 336. 

8 Chandler v. Batchelder, 61 N. H. 370, 371; Laws, 1881, ¢c. 178. 

* Story, Equity, §§ 1060, 1287 ; Adams, Equity, 36, 61 ; Schouler, petitioner, 134 
Mass. 426 ; School-District v. Concord, 64 N. H. 235. 
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ing to be performed as long as a remnant of the property can 
be found. 

A valid repeal of the charter would show how much of it is law, 
made in 1769 by the king,and how much of it is evidence of contracts 
made at different times by the donors and donees of the property. 
The charter conveyed no property from the king, and its rescission 
would annul no conveyance or gift of property and destroy no title. 
After a legislative revocation, judicial forfeiture, or voluntary sur- 
render of the corporate powers and existence of The Orphans’ 
Home, ? The Franklin Street Society, ? and the Amoskeag Manu- 
facturing Company, their work, continued by unincorporated trus- 
tees or partners on the same premises, would be as lawful as if no 
corporate franchise had ever been granted. The educational sub- 
stance of the College is no more destructible or pervertible than 
it would be if no corporate franchise had been accepted by the 
trustees. 

If the charter had conveyed to the trustees an acre of the king’s 
land, the property thus conveyed would have ceased to be the 
king’s, and would not have passed from him to the State ; and the 
State’s conveyance of it, without payment of its value, and without 
legal process, like a conveyance of any other property not owned 
by the State, would not be an enactment of law. As holders of 
the legal title and representatives of the equitable proprietors, the 
trustees could sell the land, because a sale would be an exercise of 
the owner’s right, and would not be legislation. For the same 
reason, with or without a repeal of the charter, the State could 
not give the land to others, or exercise the owners’ right of sale. 
The trust fund passed to the trustees from the donors, both par- 
ties assenting to the charter as evidence of a contract executed 
on the part of the donors by their conveyance of title and powers, 
but executory on the part of the donees during the existence of 
the fund. The evidence and obligation of this contract would re- 
main unimpaired after the repeal of all the law made by the grant 
of the charter, and after the extinction of the imaginary being 
fabricatedfby the trustees’ acceptance of that grant. 

If the College trusts had been established in 1769 by the private 
contract of a deed without a charter, and the property had been 
left, by death or resignation, in 1869, without a manager, the trust 
would have been sustained by an appointment of trustees. The 





1 Laws of N. H., 1871, C. 98. ? 60 N. H. 342 
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law would have made the appointment on grounds of a strictly 
judicial nature; for a strictly legal cause, stated in writing with 
legal certainty, made- a public record, and maintainable on de- 
murrer; for the sole purpose of accomplishing the donors’ 
design, proved by competent evidence; and after all interested 
parties had an opportunity for a fair trial, to which they would not 
be entitled in law-making procedure. The law would have done 
this through the agency and by the decree of a tribunal liable (as 
the Legislature is not) to impeachment for partiality, corruption, or 
any intended wrong in the discharge of the duty of carrying into 
effect the legally proved intention of the donors. If every vacancy 
in the unincorporated board of trustees had been filled by the 
surviving members, for a hundred years, in execution of the con- 
tract of 1769, and the board had unanimously accepted a charter 
in 1869, their mere incorporation would not have changed the 
school or the fund. Their contract, made by the grantor’s de- 
livery and the grantees’ acceptance of the deed and property, 
would have remained to be perpetually performed by the grantees. 
Their change from an unincorporated to an incorporated body 
would not have affected the continuous fiduciary powers conveyed 
with the property by its grantors to its grantees, or the grantees’ 
continuous duty of holding and applying the property in perform- 
ance of an obligation as contractual as that of a devisee who ac- 
- cepts land charged, by his testator’s order, with the payment of 
a legacy... A return from the corporate to the unincorporate 
form would leave the substance of the trust unchanged. After a 
repeal of the supposed charter of 1869, as well as before its en- 
actment, the use of the names of twelve trustees in conveyances, 
writs, and judgments would not be, for them, a serious disadvan- 
tage; and some other law than an Act of Incorporation (which 
they could refuse to accept) could obviate any public or private 
inconvenience in the service of process upon them, and relieve 
them from any personal liability from which they would be exempt 
under an unconditional charter. By our common law their per- 
petual succession could be provided for in the original deed, and 
subsequent gifts to “ The Trustees of Dartmouth College ” would 
be equally valid whether the donees were incorporated or not. 
When a due examination of the subject has shown how much the 
effect of incorporation and the effect of repeal have been overrated, 


e 





1 Pickering v. Pickering, 15 N. H. 281, 290, 297; 43 N. Y. 443. 
2 Wait v. Holt, 58 N. H. 467; Hardy v. Bank, 61 N. H. 34, 39. 
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and how much obscurity and mystification have arisen from the 
theory and practice of administering law to a soulless and bodiless 
figment incapable of rights or duties, a clean view can be had of 
the College corporation as a body of twelve natural persons, hold- 
ing the College property in trust, and having a contractual right 
and a contractual duty, in court and out of court, to defend both “ 
the legal and the equitable title. 

The Act of 1816, upon which the College case arose, expressed a 
purpose to reconstruct the corporation and convey property that did 
not belong tothe State. It provided that the Governor and Coun- 
cil should appoint nine additional trustees, and that the nine new 
trustees and the other twelve should have and hold the legal title 
of the trust property then vested in the twelve. This provision 
purported to be a conveyance of a part of the legal title from the 
twelve tothe nine. The authority for the appointment of the nine 
was not strengthened by legislative delegation. If there was a 
power of appointing the nine, the Legislature could have exer- 
cised it by naming the appointees in the Reconstruction Act, and 
could have appointed themselves or any number of other persons, 
without regard to the directions given by the donors of the trust 

fund. There is no constitutional provision dividing every trust 
fund into twenty-one equal parts, and authorizing a legislative 
conveyance of nine of the parts from the holder of the legal title 
to one or more persons selected by the Senate and House. Our 
decision, sustaining the legislative conveyance of 1816, was not 
based on any distinction between a power to convey a part of the 
property and a power to convey the whole. If, by New Hamp- 
shire law, the Act of 1816 was a valid conveyance of a part of 
the title from the twelve trustees to the nine appointed under 
the Act, then, by the same law, from 1784 to the adoption of the 
Federal Constitution, the members of the Legislature would have 
made a valid law by conveying to themselves the whole legal title 
} of the College estate, real and personal, and all other property 
/ held in any incorporated or unincorporated trust, without trial, 
without notice, and without cause, and can make the unilateral 
conveyance whenever, by amendment or interpretation, the fed- 
eral restriction is removed. This conception of the law-making 
character of a conveyance leaves no legal ground for denying the 
validity of the legislative conveyance of any property, or for assert- 
ing the validity of any conveyance not made by legislators. The 


administration of the law of trusts is either legislative or judicial ; 
ea 
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it cannot be both. The assertion that it is legislative is a claim 
that the judicial administration of trusts has been illegal since 1784. 
And if the administration of fiduciary law is legislative, it remains 
to be shown how the administration of any law can be judicial. 

In the College Case, our decision that the conveyance of a part of 
the legal title and fiduciary right and duty from twelve trustees to 
nine others was an exercise of legislative power within the mean- 
ing of the second article of the State Constitution, was not and 
could not be overruled by the federal court. But it can be sus- 
tained only on the theory that the College property is the property 
of the State, or of a section of the public, and can be placed by the 
State in the hands of any number of State agents, whom the Legis- 
lature can elect, and whom the Legislature can remove from office 
at any time, without notice and without cause ; and this position is 
untenable. * No part of the title, legal or equitable, is held by the 
State or any of its territorial divisions. The legal title is in the 
trustees; and the equitable interest, free from the restriction of a 
State boundary, is in “youth of the Indian tribes,” “ English youth, 
and any others,”’ duly qualified, and seeking the privileges furnished 
by the trustees’ legal execution of the donors’ educational purpose. 
Indirectly, the State, and other States, and the world may be 
benefited by gifts of property to the College; but the direct 
interest of persons entitled to be students of the College is an 
equitable title containing “private rights . . . which courts of 
justice are bound to notice,— rights which, if unjustly infringed, 
even by the trustees themselves, this court, upon a proper applica- 
tion, would feel itself bound to protect.”! Although “the students 
are fluctuating,” the proposition of the Federal Court that “no 
individual among our youth has a vested interest in the institution 
which can be asserted in a court of justice,” that the “potential 
rights” of “the students who are to derive learning from this 
source” are “incapable of being asserted by the students,” and 
that the students have no “rights to be violated,”? taken in the 
comprehensive sense in which it would be generally understood, 
is misleading. Let the trustees unanimously vote, under express 
statutory permission, to divert the trust fund from the lawful 
uses intended by the donors, and, upon complaint duly made’ by 
the students as plaintiffs in interest, it would be found that in- 

11 N.H. 722. 2 4 Wheat. 641, 643. 


* Attorney-General v. Dublin, 38 N. H. 459; Hill v. Goodwin, 56 N. H. 441, 453 ; 
Boody v. Watson, 64 N. H. 162, 174; Attorney-General v. T. I. Co., 104 Mass. 239. 














AEP TST OTS 


DARTMOUTH COLLEGE CASE. 171 


dividuals among our youth have an interest in the institution 
which the highest law of fhe State protects. 

These rights of the students, like their rights of transportation 
on an incorporated railroad, are public in a certain sense. They 
are public ina larger sense than that mentioned in O. S. Society v. 
Crocker.!. They are not derived from and do not depend upon the 
courtesy of the trustees. But they do not make the College 
property public in the sense in which the State House, State 
Library, and State prison are public. On its own land the State, 
by its legislative agents, can build a road for public use. On the 
College land, the Legislature cannot build a road, against the 
owner’s objection without paying the owner fora right of way. The 
State’s ownership, which is the test of its power to use land asa 
highway without compensation is the test of the legislative power 
of conveying the College property. The State not being the 
owner of that property, the Act of 1816, so far as it purported to 
convey a part of the College title, was void, and our decision, so far 
as it sustained the conveyance, was wrong. The act, being an in- 
fringement of rights of property and contract reserved by the sec- 
ond, twelfth, fifteenth, twentieth, twenty-third, and thirty-seventh 
articles of the Bill of Rights, was not an exercise of legislative 
power. : 

When the distinction between the so-called imaginary existence 
of a corporate body and the actual existence of its lands, goods, 
and money is not clearly discerned, there often is an indistinct 
notion that a Legislature, empowered to destroy the owner’s life 
without trial, can lawfully take the property and appropriate it to 
any use, before or after corporate dissolution, without compensa- 
tion. But the death of the College corporation would not impair 
the students’ equitable title to the College buildings and funds. 
This title has the same constitutional protection as any other 
private property not held in trust. As a way of necessity may be 
an incident of real estate, so the right of personal liberty includes 
self-defence and habeas corpus, as necessary means of exercising 
and enjoying it ; and the right of property includes the right that 
an equitable interest shall not fail for want of trustees or other 
instrumentalities of administration. Adequate remedies, in gen- 
eral, are incidents of substantive constitutional rights. But an 
equitable title seems insecure when it is supposed to depend upon 





1 119 Mass. I, 24, 25. 
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a corporate holder of the legal title whose fictitious existence 
may be terminated at any time by voluntary surrender, judicial 
forfeiture, or legislative repeal. The Bill of Rights could have made 
a distinction between corporate and unincorporate property, or be- 
tween property held by an incorporated or unincorporated trustee 
and other property held without a separation of its legal and 
equitable titles. A clause could have been inserted expressly 
excluding either from the general reservation of proprietary rights. 
In some jurisdictions, reported decisions have in effect introduced 
such a discrimination against the equitable owners of corporate 
property ; and where this error is not distinctly rejected, the im- 
pression is by no means rare that for unknown reasons, and to an 
unknown extent, railroads and other estates held in trust by in- 
corporated persons are peculiarly defenceless. 

A belief that Dartmouth students could be deprived of the use 
and benefit of the College property after a repeal of the charter 
may have originated in the feudal doctrine of escheat, and the 
rule that a fee simple given to a corporation is vested in the 
members “in their politique or incorporate capacity created by 
the policy of man, and therefore” the gift is presumed to be upon 
the condition “that if such body politique or incorporate be 
dissolved, . . . the donor or grantor shall re-enter, for that the 
cause of the gift or grant faileth.”! The statement that those 
founders of the College whose contributions were in money retain 
no interest in the property bestowed upon it, and “the donors of 
land are equally without interest, so long as the corporation 
shall exist,” ? carries the implication that on a repeal of the charter 
the personal property would vest in the State, and the real would 
revert to the donors. Ona repeal of the charter by Parliament 
before the Revolution, “the living donors,” says Marshall, “‘ would 
have witnessed the disappointment of their hopes.”® In 1817, 
when the case was decided in this court, and in 1819, when it 
was decided in the Federal Court, it was understood that escheat 
and reverter would close the College on a statutory dissolution of 
the corporation ; and a majority of the Federal Court held that 
such a disaster was barred by the king’s implied promise that 
the legislative power of repealing the charter should not be ex- 
ercised, and by the federal security of that contract. But it is 
now settled that the diversion of the corporate property from its 





1 Co. Lit. 13 4 2 4 Wheat. 641. 8 4 Wheat. 643. 
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equitable owners by escheat and reverter after a charter repeal 
is an obsolete wrong.! . 

If all the property of Dartmouth College were held, in its present 
educational trust, by one incorporated person in his corporate 
capacity, with no special provision for a successor, and all the prop- 
erty of Exeter Academy were held in a like trust for that school 
by the same person in his unincorporated capacity, with a like want 
of provision for the future, the dissolution of his corporation by 
death would have no more effect upon the College than his resig- 
nation would have upon the Academy. There would be no more 
forfeiture of either fund than of his own estate. 

After corporate dissolution the College property would be as 
safe, and the execution of the trust as sure, as if the trustees had 
rejected the charter and accepted all property given them for the 
College, or the corporation had been legally incompetent to execute 
the trust,? and an unincorporated trustee, appointed in their place, 
had died. A suspension of the legislative power of repeal is not 
necessary to prevent the common-law disappointment of the donors’ 
hopes; and the true construction of the State Constitution does 
not expose the College funds to the danger which the federal 
decision was intended to meet. 

The king’s contract, suspending the legislative power of re- 
pealing the charter, was implied as a means of rescuing the College 
from a liability to be destroyed by a diversion of the trust property 
from its intended use after a dissolution of the corporation. The 
diversion was characterized as perfidious. Indignation was roused 
by an imagined misappropriation morally equivalent to embezzle- 
ment. Thus, Chief-Justice Marshall said: ‘‘ Had Parliament, imme- 
diately after the emanation of this charter, and the execution of 
those conveyances which followed it, annulled the instrument, so 
that the living donors would have witnessed the disappointment 
of their hopes, the perfidy of the transaction would have been uni- 
versally acknowledged. . . . The contract would at that time have 
been deemed sacred byall. . . . This is plainly a contract to which 
the donors, the trustees, and the Crown (to whose rights and ob- 
ligations New Hampshire succeeds) were the original parties. . . . 





1 Curran v. Arkansas, 15 How. 304, 310, 312; Broughton v. Pensacola, 93 U. S. 
266, 268 ; Greenwood v. Freight Co., 105 U. S. 13, 19; School District v. Greenfield, 
64 N. H. 84, 85; School District v. Concord, 64 N. H. 235; People v. O’Brien, 111 
N. Y.1; 2 Kent. Com. 307, note 4, 

2 Chapin v. School District, 35 N. H. 445, 453, 454, 456. 
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It is a contract for the security and disposition of property. It is 
a contract, on the faith of which real and personal estate has 
been conveyed to the corporation.” ! 

The prevention of a common-law escheat and reverter of the 
property after a repeal of the charter, was a ground on which the . 
moral right of repeal could bedenied. So long as courts held that 
the trustees’ loss of imaginary corporate life would be a common 
law reason for inflicting upon the equitable owners a loss of the 
whole beneficial estate, a repeal of the charter would have been 
strongly opposed by a sense of justice. But the legal power of 
repeal can be denied only on legal grounds. A dissolution of the 
corporation by a voluntary surrender, judicial forfeiture, or legisla- 
tive repeal of its charter would have raised the judicial question 
whether the supposed ruinous consequences of dissolution are 
imposed by the true rule of the common law. An affirmative 
answer would have raised the legislative question of changing 
such a rule; and in the decision of that question the Senate and 
House might be properly influenced by considerations of justice 
and expediency that do not show the legal construction of the 
charter and the Constitution. If the hopes and intentions of the 
donors would now be more exactly fulfilled, and the rights of 
the equitable owners more fully enjoyed, without incorporation 
than with it, this circumstance would not prove the legality 
of repeal. However great the wrongs which courts formerly 
thought the common law would commit when corporations were 
dissolved by surrender, forfeiture, or repeal, those wrongs were 
no evidence of an implied and void covenant made by the king 
in 1769, forever exempting the College charter from the legislative 
power of repeal vested at that time in Parliament, and afterwards 
in our Senate and House. There is no more implication of a con- 
tract on this subject in the incorporating law of the College than 
there would have been if the same law had been enacted by the 
Parliament of Great Britain or the Legislature of this State ; 
and no more in a special Act of ingorporation than in a general 
one. Under a general law, the deacons of the Congregational 
-Church in Francestown are a corporation holding church prop- 
erty in trust.? If, on a dissolution of the corporation, the com- 
munion plate should be taken from its equitable owners and 
given to the State by an escheating rule of the common law, the 





1 4 Wheat. 643, 644. 
2G. L. of N. H., c. 153, § 6; Holt v. Downs, 58 N. H. 178, 171. 
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wrong that ought to be prevented by a repeal of that rule would 
be no evidence of an implied legislative contract that the wrong 
should be prevented by suspending the power of repealing the 
incorporating statute. 

“A corporation, by the very terms and nature of its political 
existence, is subject to dissolution by a surrender of its corporate 
franchises, and by a forfeiture of them for wilful misuser and 
nonuser. . . . It would be a doctrine new in the law that the 
existence of a private contract of the corporation should force 
upon it a perpetuity of existence.” “The dissolution of the cor- 
poration . . . cannot in any just sense be considered, within the 
clause of the Constitution of the United States on this subject, an 
impairing of the obligation of the contracts of the company, .. . 
any more than the death of a private person can be said to impair 
the obligation of his contracts. The obligation of those contracts 
survives, and the creditors may enforce their claims . .. in any 
mode permitted by the local laws.” ! 

“ The obligation of acontract, in the sense in which those words 
are used in the Constitution, is that duty of performing it which is 
recognized and enforced by the laws.”? In that case it was not 
doubted that the State could repeal the charter of a bank of which 
it was sole stockholder. The State contended that when it de- 
stroyed the corporation, the contracts made by the bank would 
no longer be in existence, and could not be enforced against the 
corporate property, which, upon the repeal of the charter, would 
revert, so far as it was realty, to the grantors, and would escheat, 
so far as it was personalty, to the State. But the court held that 
the property was charged with a trust which the dissolution of the 
corporation would not destroy, and that the law, which never allows 
a trust to fail for want of a trustee, would see to the execution of the 
trust in behalf of creditors. Repeal does not impair the obligation 
of contracts which the law enforces after repeal. The trust which 
holds the College property for the use and benefit of students is a 
contract made by the donors and the trustees. And as our com- 
mon law would enforce their contract, and preserve the rights of 
the equitable owners, after dissolution as well as before, and the 
State Constitution does not authorize the Legislature to impair that 
contract or those rights, the hopes of the donors cannot be frus- 
trated by legislation during the life of the corporation or afterwards, 





1 Mumma v. Potomac Co., 8 Pet. 281, 287, 286. - 
* Curran v. Arkansas 15 How. 304, 319. 
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and no argument can be drawn from the common-law consequences 
of repeal. It being settled that escheat and reverter would not 
follow dissolution, the high moral ground on which the Federal 
Court held that the repealing power is suspended, does not exist. 
There never was any constitutional ground on which the doctrine of 
suspension could be maintained ; and when judges corrected their 
views of the common law and vindicated its justice, nothing was 
left to support the constitutional error in a court of conscience. 

If the ancient common-law consequences of dissolution were so 
grievous as to be considered proof of a bargain suspending the 
legislative power of repeal, why were they not proof of a bargain 
suspending the judicial power of forfeiture and the trustees’ power 
of surrender? Was it judicial discretion that left the corporation 
exposed to two modes of destruction? The grantees of the charter 
were parties to whatever contract was made, and were endowed with 
contractual capacity. The court was not one of the parties. If 
the judicial power of forfeiture is saved only because the king’s con- 
tract bound nobody but himself and those claiming a repealing 
power by, from, or under him, it must be admitted that the obliga- 
tion of his contract would not be impaired by an exercise of some 
other repealing power than his. As it is not claimed that he could 
suspend any other repealing power than his own, and a repeal of 
the charter would have been an exercise of the ordinary legislative 
power of Parliament, his promise to abstain from doing what he 
could not do would have been as nugatory as his illegal and void 
contract to suspend the legislative power of Parliament. 

“ New Hampshire succeeds,’*it was said by Chief-Justice Mar- 
shall, to the “rights and obligations ” of the Crown.? The Legisla- 
ture cannot impair the obligation of a contract made by the king 
or any other person. Its impairment being retrospective,‘and be- 
ing in other respects a violation of our ‘Bill of Rights, is not legisla- 
tive in the true legal sense in which the bill expounds the second 
article of the Constitution. But New Hampshire did not succeed 
to all the king’s obligations. The State was not bound to pay his 
debts, and was not his successor in any sense that limits ‘the law- 
making power of repeal. Inthe exercise of a power strictly legisla- 
tive, Parliament (Commons, Lords, and king) could have enacted 
and repealed the incorporating law called the College Charter. 
Their repeal of it in 1770 would have dissolved the corporation. 





1 4 Wheat. 643. 
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By an anomaly of the English government, the king could make, 
and could not repeal, the Act of incorporation. 

The English Bill of Rights is the substance of a Revolution that 
settled a disputed boundary of the royal prerogative. It effectually 
demolished “the doctrine of zon obstante’s, which set the preroga- 
tive above the laws,” and “ maintained the superiority of the laws 
above the king, by pronouncing his dispensing power to be illegal.” 4 
Since the enactment of the bill in 1689, the sovereign has had no 
authority toexempt from legislative repeal a college charter granted 
either by the king or by Parliament. In the list which the bill gives 
of the violations of law for which James II was deposed, the first is 
his usurpation of the dispensing power. After reciting that he had 
endeavored “to subvert and extirpate . . . the laws and liberties 
of this kingdom by assuming and exercising a power of dispensing 
with and suspending of laws and the execution of laws, without con- 
sent of Parliament, . . . and by divers other arbitrary and illegal 
courses, . . . all which are utterly and directly contrary to the known 
laws and statutes and freedom of this realm,” the bill declares “ That 
the pretended power of suspending of laws or the execution of laws 
by regal authority, without consent of Parliament, is illegal ; that 
the pretended power of dispensing with laws, or the execution of 
laws, by regal authority, as it hath been assumed and exercised of 
late, is illegal.” It enacts that ali the rights and liberties which it 
asserts and declares “are the true,ancient,and indubitable rights and 
liberties of the people of this kingdom.” The twelfth article pro- 
vides that, without parliamentary authority, “no dispensation by 
non obstante of or to any statute, or any part thereof, shall be al- 
lowed, but that the same shall he held void and of no effect.” With 
these articles are others that changed the dynasty. To the whole 
was given “the force of a law made in due form by authority of 
Parliament. 

On the death of Anne without issue, 1714, the crown passed 
to the house of Hanover by the act of Settlement of 1701. By the 
fourth section of that Act, after a preamble reciting that “the laws 
of England are the birthright of the people thereof, and all the 
kings and queens who shall ascend the throne of this realm ought 
to administer the government of the same according to the said 
laws,” “all the laws and statutes of this realm for securing . . . 
the rights and liberties of the people thereof, and all other laws and 


statutes of the same now in force,” are ratified and confirmed. 
i 
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It was not by accident that these metes and bounds were in- 
corporated in the foundations of the monarchy. ‘It had become 
indispensable to have a sovereign whose title to his throne was 
strictly bound up with the title of the nation to its liberties.” In the 
Bill of Rights the dynastic change and the king’s inability to sus- 
pend the law were joined, and in the Act of 1701 their union was 
confirmed, in order that the question which had been in dispute 
between the Stuarts and the people might not again be stirred. 
In 1760 this Revolution-settlement, continuing to withhold the 
Crown from the lineal heir, carried it to George III., in whose 
name the Dartmouth charter was granted in 17609. 

“We,” says James II. in 1687, “have thought fit, by virtue of 
our royal prerogative, to issue forth this our declaration of indul- 
gence.... We do... declare that it is our royal will and pleasure 
that from henceforth the execution of all and all manner of penal 
laws in matters ecclesiastical . . . be immediately suspended, and 
the further execution of the said penal laws, and every of them, is 
hereby suspended.” ! “This,” says Powell, J.,? “is a dispensation 
with a witness. It amounts to an abrogation and utter repeal of 
all the laws ; for I can see no difference, nor know of none in law, 
between the king’s power to dispense with laws ecclesiastical and 
his power to dispense with any other laws whatsoever. If this be 
once allowed of, there will need no Parliament ; all the legislature 
will be in the king.” 

The Stuart precedents of special dispensation concur with the 
general declaration of indulgence in leaving no suspension of law 
to be supplied by inference.’ In Sclater’s case the form is,‘ We do 
hereby of our further special grace,certain knowledge,and mere mo- 
tion, give and grant unto the said Edward Sclater our royal licence 
and dispensation to” violate certain laws, “without incurring any 
pain, penalty, loss, . . . or disability by reason thereof; ... and 
we do hereby grant, require, and command .. . that this, our 
royal licence . . . and dispensation . . . shall be valid in law, 
and allowed by and in all oux courts, . . . notwithstanding the Acts 
of Parliament hereinbefore mentioned, . . . and any other Act, 
statute, canon, constitution, provision, or restriction to the contrary 
thereof in any wise notwithstanding,” 





1 King v. Sancroft, 12 St. Tr. 183, 232, 235. 

* Tb, 427. 

3 Godden v. Hales, 11 St. Tr. 1166, 1178-1186 ; 1 Gutch’s Collectanea Curiosa, 294, 
* 1 Gutch’s Coll., 290. 
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Had an exemption from repeal been granted in the Dartmouth 
charter according to the tenor of the familiar precedents of dispen- 
sation “on obstante, and in the terms of an express contract, it would 
have taken some such form as this: “ We do hereby, of our further 
special grace, certain knowledge, and mere motion, for us, our heirs, 
and successors, give and grant unto the said trustees of Dartmouth 
College, and to their successors forever, that these our letters 
patent shall never be repealed by an exercise of legislative power, 
in whatever person or persons said power may be vested ; and it is 
our royal will and pleasure that the legislative power of repealing 
said letters patent be immediately suspended ; and said power is 
hereby forever suspended ; and we do hereby grant, require, and 
command that this our royal exemption and dispensation shall be 
valid in law, and allowed by and in all our courts ; notwithstanding 
the Act of Parliament 1 W. & M. sess. 2, c. 2, known as the Bill of 
Rights ; and notwithstanding § 4 of the Act of Parliament 12 & 13 
W. III. c. 2, known as the Act of Settlement ; and any other Act, 
statute, constitution, provision, restriction, or law to the contrary 
thereof in anywise notwithstanding ; and this grant is a contract 
binding and disabling the possessors of legislative power forever.” 

This grant, if valid, would have suspended the fundamental law 
which authorizes Parliament to legislate. It would have been a 
dispensation and usurpation not less explicit than any of those for 
which James II. was dethroned. There could be no plainer violation 
of the Bill of Rights, in which the illegality of royal dispensations is 
set forth as a dominant principle of the Constitution and a justifica- 
tion of the Revolution. Except asa forfeiture of the Crown, the sus- 
pending contract, written in the charter by the king, would have had 
no effect. It would have been void in the most unqualified sense of 
invalidity known to English or American law. The charter would 
have been as repealable by the legislative power of Parliament as 
if that power, instead of being expressly suspended, had been ex- 
pressly reserved. No property would have been given to the Col- 
lege on the faith of a contract, the illegality and nullity of which 
had ceased to be an open question eighty years before the date of 
the charter. ~ 

The charter contains no exemption from repeal, and no clause 
or word capable of being understood as an allusion to the subject. 
Neither in that document nor elsewhere is there any evidence of 
the grantor’s intention to attempt a suspension of the legislative 
power of repeal, which was vested at the date of the charter in Par- 
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liament, and afterwards in our Senate and House. It was not sup- 
posed by him or his grantees that an implied dispensation would be 
more effective than an express von obstante,or that an Act of Incorpo- 
ration, which could not be made irrepealable by king, Lords, and 
Commons, could be made irrepealable by the king alone. He and 
his grantees well knew that his contractual suspension of repealing 
power, in whatever words expressed, or from whatever evidence 
implied, would insure the immediate repeal of the charter, and 
imperil the contracting parties, and all others conspiring with them 
to reverse the Revolution. There is norule of construction, and no 
presumption of law or fact, on which a court can find an implied 
contract of the king to suspend the English Constitution and reopen 
the question which the nation had settled by expelling the Stuarts 
and transferring the Crown to his family, with an express exclusion 
of suspending power. 

In 1769 men could be found as servile as any of those who drew 
the Stuart dispensations, and as ready for safe employment. But no 
one would have engaged, as principal or accessary, in a regal sus- 
pension of legislative power with any hope of success or safety, or 
imagined that the offence would be implied from a mere Act of Incor- 
poration. It was physically possible for the king to insert in the 
Dartmouth charter the terms of a contract assuming to exempt the 
grantees from the legislative power of repeal ; but he had no mo- 
tive to unsettle his own title by a useless violation of the Bill of 
Rights and the Act of 1701. He knew why he reigned instead of 
Charles Edward. He called himself “a Whig of the Revolution.” 
There was nothing to induce any one to ask a charter that would 
be repealed as soon as it came to the knowledge of Parliament, 
and would be conclusive evidence that its acceptors had aided and 
abetted in a lawless attempt to change the government. When so 
fruitless and hazardous an enterprise is inferred without proof, the 
presumptions of sanity and legal purpose are set aside without 
gaining any ground of validity or legality. As a matter of law and 
a matter of fact, an exemption is not proved. It is as certain that 
it never existed in the intention and understanding of the parties} 
as that it was never signed or written or spoken by them or by 
any one of them. The subject is one on which public opinion, in 
England and America, has been so unanimous and vehement since 
1688 that no successor of James IT. would have dared to grant, and 


—_— 
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no grantee named in the College charter would have dared to ac- 
cept, a dispensation non obstante ; and the grant that would have 
been unavailing if it had been put in writing, would not be effectual 
if it were implied. The law does not infer and enforce a contract- 
ual suspension and violation of itself. 

Since 1688 the right to the Crown has been derived from an Act 
of Parliament. The grant of the College charter was an exercise 
of authority conveyed to the grantor, as a part of his office, by 
a statute that withheld the prerogative of suspending the repeal- 
ing power. His want of suspending capacity is the beginning 
of the short chain of the grantees’ corporate title. If the English 
Revolution had not occurred, if the Bill of Rights and the Act 
of 1701 had not been passed, and the king’s dispensing power, 
instead of being renounced by organic laws, had been established 
by them; and the College charter, instead of being silent on the 
subject, had contained a promise of exemption from the legislative 
power of repeal,— there would have been some ground for the 
claim that a repeal would impair the obligation of a contract. 
Upon the true view of the State Constitution, the charter, and the 
effect of corporate dissolution, the constructive suspension of re- 


pealing power is an effort to avert adanger that does not exist, by 
setting up a void contract that was not made. 


CHARLES DOE. 


It has been thought desirable to add a brief statement of the Dart- 
mouth College Case. 

It was an action of trover by the trustees of Dartmouth College 
against William H. Woodward, for the College records, the original 
charter, the common seal, and divers books of account. Woodward was 
the secretary and treasurer of the trustees of Dartmouth Unzverszty. His 
right to the property depended on -the validity of certain Acts of the 
Legislature of New Hampshire purporting to amend the charter of* Dart- 
mouth College and to change its name to Dartmouth University. 

In the Supreme Court of New Hampshire the facts were agreed upon 
by the parties, and put in the form of a special verdict. 

The material facts were as follows : — 

Prior to the chartering of Dartmouth College, Rev. Dr. Eleazer 
Wheelock had founded at his own expense, on his estate in Connecticut, 
a charity school for Indians, and had maintajned it by contributions 
given at his solicitation. Contributions had been made and were then 
being solicited in England for this purpose, and funds thus given were 
in the hands of trustees in England, appointed by Dr. Wheelock to 





182 HARVARD LAW REVIEW. 


act in his behalf. Dr. Wheelock had made his own will, devising 
the existing charitable funds in trust to continue the school, and appoint- 
ing trustees in America for that purpose. The proprietors of lands in the 
western part of New Hampshire promised to give large tracts, provided 
the school should be located in their section, and its benefits extended 
so as to include English youth as well as Indians. Dr. Wheelock, before 
removing the school, applied to the Crown for a charter; and the king, 
in 1769, granted the charter of Dartmouth College. 

The charter recites, in substance, the facts above stated ; ordains that 
there be a college erected in New Hampshire by the name of Dartmouth 
College, for the education of Indian and English youth; and that there 
shall be in said College “ from henceforth and forever” a body corporate 
and politic, consisting of trustees of said College (“the whole number of 
said trustees consisting, and hereafter forever to consist, of twelve and 
no more’’). The charter expresses the intent that the corporation shall 
have “perpetual succession and continuance forever.” The charter ap- 
points Dr. Wheelock and eleven other persons as trustees. From the 
recitals in the preamble it is to be presumed that not less than six of the 
eleven were the same persons who had already been named as trustees by 
Dr. Wheelock in his will. Seven trustees constitute a quorum. The board 
of trustees fill vacancies in their own number. The usual corporate priv- 
ileges and powers are conferred upon the trustees and “their successors 
forever.” ‘The charter styles Dr. Wheelock “the Founder of said College,” 
and appoints him president. 

It did not appear, and was not claimed, that the Crown or the Prov- 
ince made any donations, or proffered any endowment, prior to, or simul- 
taneously with, the grant of the charter. The funds turned over to the 
College upon incorporation consisted entirely of the private gifts con- 
tributed by Dr. Wheelock and by other persons at his request. Lands 
were given to the College by Vermont in r785 (sixteen years after the 
incorporation), and by New Hampshire in 1789 and 1807. 

June 27, 1816, the Legislature of New Hampshire passed “An Act to 
amend the charter and improve the corporation of Dartmouth College.” 
The preamble styles Dartmouth “‘ the college of this State.” By this Act 
and two later Acts of the same year, the following changes were made in 
regard to the College : — 

1. The name is changed to “ ‘The Trustees of Dartmouth University.” 

2. The number of trustees is increased from twelve to twenty-one, of 
whom nine shall constitute a quorum. The nine new trustees are to be 
‘appointed by the Governor and Council. 

3. The trustees shall have power to organize Colleges in the university ; 
also to establish an institute, and elect fellows and members thereof. 

4. A board of overseers, twenty-five in number, is created ; the mem- 
bers to be appointed by the Governor and Council. The overseers are 
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to have power to disapprove and negative votes of the trustees relative to 
the appointment and removal of president, professors, and other officers ; 
relative to salaries ; and also relative to the establishment of colleges and 
professorships, and the erection of new college buildings. 

5. Each of the two boards of trustees and overseers shall have power 
to suspend and remove any member of their respective boards. 

The trustees of Dartmouth College refused to accept, or act under, the 
Acts of 1816. 

In the Supreme Court of New Hampshire the counsel for Dartmouth 
College argued that the Acts of 1816 were in conflict both with the Con- 
stitution of the State and the Constitution of the United States. JAs to 
the State Constitution, it was claimed that the Acts conflicted with sev- 
eral provisions, but especially with the provision that no subject shall be 
“deprived of his property, immunities, or privileges, . . . but by judgment 
of his peers or the law of the land.” As to the United States Constitu- 
tion, the Acts were claimed to be a violation of the provision that no State 
shall pass any law “ impairing the obligation of contracts.” 

The Supreme Court of New Hampshire? gave judgment for the de- 
fendant, holding that the Acts were not in conflict with either the State or 
the United States Constitution. This decision, so far as it related to the 
State Constitution, was final; but the question relative to the Federal 


Constitution was carried to the United States Supreme Court by the 
plaintiffs on a writ of error. 

The Supreme Court of the Uuited States* held that the Acts of 1816 
were in conflict with the above-mentioned clause of the United States 
Constitution, and consequently reversed the judgment of the State Court. 





¥ 

1 Eight or nine of the old board declined to accept or act under the new statutes. 
It was, in 1815-1816, matter of common knowledge that there was a schism in the board 
of trustees. In 1815 the board, by a vote of eight to four, removed Rev. Dr. John 
Wheelock, the son of the founder, from the presidency. The general belief was that 
the nine new trustees, appointed by the Governor under the Act of 1816, would side with 
the friends of Dr. Wheelock, thus converting the minority of the old board of twelve 
into a majority of the new board of twenty-one. 

? 1. N. H. 111; also reported, with the arguments, 65 N. H. 473. 

* 4 Wheaton, 518. 
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NOVATION.! 


VWJHENEVER there is a change in one of the parties, or in 

the form of an obligation the substance of which remains 
the same, there is said to be a novation. We have borrowed the 
name from the Roman law, but the institution itself is of native 
growth. Novation in the Roman law was effected by the stipu- 
fatico. But we have nothing in our law corresponding to the 
Roman stipulation. Novation, by a change in the form of the 
obligation, as by the substitution of a specialty for a simple con- 
tract, has existed in English law from time immemorial under the 
name of merger. But our novation by a change of parties, whether 
by the intervention of a new creditor (novatio nominis) or by 
the substitution of a new debtor (zovatio debiti), is a modern in- 
stitution. The earliest judicial recognition of the doctrine seems 
to be the oft-quoted opinion of Mr. Justice Buller in 1759:— 


“Suppose A owes B £100, and B owes C £100, and the three meet, 
and it is agreed between them that A shall pay C the £ 100: B’s debt is 
extinguished, and C may recover the sum against A.” 


That this doctrine had no place in the ancient common law 
appears clearly from the following case of the year 1432 :— 


“ Rolf. In case B is indebted to C in £20, and A buys a chattel of 
B for £20, so that A is his debtor forso much; if A comes and shows 
C how B is indebted to C in £ 20, and how A is indebted to Bin £20 
by reason of the purchase, and A grants to C to pay C the £ 20 which A 
owes, and that B shall be discharged of his debt to C, and C agrees to 
this, and B also, A shall now be charged to C for this debt by his con- 
tract and own act. 

“ Quod COTESMERE, J., zegavit, and said, although all three were of 
one accord that A should pay the money to C, this is only a xudum 
pactum, so that for this C cannot have an action. 

“ Rolf. 1 say this is not a pactum nudum, but pactum vestitum, for there 
was a contract between B and C, and also between A and B,, so that this 
accord between them is not Jactum nudum. But when I grant to pay a 





! The writer desires to acknowledge his obligations to Mr. Edmund A. Whitman, 
whose article on Novation in 16 Am. and Eng. Encyc. of Law, 862,is, by far, the most 
valuable essay upon the subject in our language. 
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certain sum toa man, or when I grant to pay the duty of another to 
whom I am not indebted, that is Jactum nudum, because in the first case 
there is no contract, and in the last case there is no contract or duty be- 
tween me and him for whom I grant to pay, so that for this he cannot 
have an action. But in my case there is a contract by the duty between 
A and B for whom A grants, and between B and C to whom A grants, 
to pay the debt. So pactum vestitum, for which he shall have an action, 
wherefore, etc. 

“ CoTESMERE, J. It is xudum pactum in both cases, for although all 
three are agreed that A shall pay this debt for B, still B is not discharged 
of his debt in any manner. Quod Tora Curia concesstt.”} 


At the time of this decision B, the old obligor, could be dis- 
charged only by a release under seal, or by an accord and satisfac- 
tion; that is, an accord fully performed. Furthermore the action 
of assumpsit being then unknown, the new obligor must be liable, 
if at all, in debt: But there could be no debt in the absence of a 
guid pro quo, and A, the new obligor, received nothing in exchange 
for his assumption of B’s obligation. The two essential features 
of a novation — namely, the extinguishment of the original ob- 
ligation, and the creation of a new one in its place — were 
therefore both wanting in the case supposed. In other words, 
novation by simple agreement of the parties was at that time a 
legal impossibility. 

The first step towards the modern novation is illustrated by the 
case of Roe v. Haugh? (1697). The count alleged that B was 
indebted to C in the sum of £42, and that A, in consideration that 
C would accept A’as his debtor for the £42 in the room of B, un- 
‘ dertook and promised C to pay to him the said £42, and that C, 
trusting to A’s promise, accepted A as his debtor. But there was 
no averment that C discharged B. After a verdict and judgement 
for C, the plaintiff, it was insisted in the Exchequer Chamber “that 
this was a void assumpsit ; for except B was discharged, A could 
not be chargeable.’”’ Three judges were of this opinion. “ But 
Powis, B., NEVILL, J., LECHMERE, B., and TRrEBy, C.J. [thought?], 
that this being after verdict, they should do what they could to 
help it ; to which end they would not consider it only as a promise 
on the part of A, for as such it would not bind him except B was 
discharged ; but they would construe it to be a mutual promise, 
-viz., that A promised to C to pay the debt of B, and C on the other 





11 Y. B, 1 H. VL, f. 35, pl. 30. * 12 Mod. 133; 1 Salk. 29; 3 Salk. 14 s.c. 
24 
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hand promised to discharge B, so that though B be not actually” 
discharged, yet if C sues him, he subjects himself to an action for 
the breach of his promise.” 

As a consequence of the introduction of the action of assumpsit 
there was in this case one of the marks of a novation, — the liability 
of anew obligor; but the other, the liberation of an old obligor, 
was still wanting, for the.creditor might, notwithstanding his agree- 
ment, sue on the old debt. His right of action, however, must be 
in the long run a barren one; for whatever he recovered he must 
retund as damages for the breach of his promise not to sue. 
Equity, to present the scandal of two actions where there ought 
to be none, would have enjoined the first action; and it is not 
surprising that the common law judges should ultimately have 
allowed the promise not to sue to operate as a legal bar, on the 
principle of avoiding circuit of action. In Lyth v. Ault,! a credi- 
tor of two persons agreed to take the obligation of one of them 
in the place of his claim against them both. Parke, B., said, p. 
674: “ AsI am, therefore, clearly of opinion that the sole respon- 
sibility of one of several joint debtors is different from their joint 
responsibility, the plea discloses a sufficient consideration for the 
plaintiff's promise to exonerate this defendent from the residue of 
the debt, and affords a good answer to the action.” ? 

As soon as this final step was taken, the process of effecting 
a novation became extremely simple. To convert a claim of C 
against B into aclaim of C against A it is only necessary for C 
and A to enter into a bilateral contract, in which C promises never 
to sue B, and A promises to pay to C the amount due from B, 
C’s promise operating as an equitable release, now pleadable as a 
defence at law, the claim of C against B disappears, while A’s 
promise creates in its place a new claim of C against A. 

The difficulty in novation cases is therefore’no longer one 
of law, but of fact: namely, Hag the creditor entered into the 
bilateral contract with the new debtor? This question has come 
up frequently in recent times when a new corporation has ac- 
quired the assets and assumed the liabilities of an old company.® 

7 Ex. 669. 

See also Bird v.Gammon, 3 BN. C. 883; Bilborough v. Holmes, 5 Ch. D. 2553 
and especially Corbett v. Cochran, 3 Hill, S. C. 41, where the rationale of novation 
is admirably described, ; 

The evidence was sufficient to establish a novation in Re Times Co., 5 Ch. 381 ; 


Re Anchor Co., § Ch, 632; Re Medical Co., 6 Ch. 362; and Miller’s Case, 3 Ch, Div. 
391, where accordingly the old company was discharged ; and in Re British Co., 12 
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The’same question arises still oftener when a partnership trans- 
fers its assets to a new firm or toan individual, and the transferee 
assumes the payment of the debts of the transferor.! And there 
are, of course, many other occasions when it may be desirable to 
bring about a substitution of debtors.” 

We have thus far considered only novations effected by a change 
of debtors (xovatio debiti.) Buta novation may also be accom- 





W. R. 701 ; Burns v. Grand Lodge, 153 Mass. 173, where the new company was held 
liable to the creditor. 

The novation was not proved in Ae Manchester Association, 5 Ch. 640 ; Griffith’s 
Case, 6 Ch. 374; Conquest’s Case, 1 Ch. Div. 334; Blundell’s Case, Eur. Ass. Arb. 39; 
Coghlan’s Case, Eur. Ass. Arb. 31; Bristol Co. v. Probasco, 64 Ind. 406, where, there- 
fore, the old company continued liable ; and in-Ae Commercial Bank, 16 W. R. 958; 
Re Smith, 4 Ch. 662; Ae Family Society, 5 Ch. 118; and Re India Co., 7 Ch. 651, 
where the new company was not chargeable. 

1 The reported cases of novation under these circumstances are legion; the fol- 
lowing may serve as illustrations. The novation being complete, the old firm was dis- 
charged in Thompson z. Percival, 5 B. & Ad. 925; Lyth v. Ault, 7 Ex. 669; Bilborough 
v. Holmes, 5 Ch. D. 255; Luddington v. Bell, 77 N. Y. 138; and the transferee was 
charged in Ex parte Lane, De Gex, 300; Rolfe v. Flower, L. R. 1 P. C. 27; Lucas z- 
Coulter, 104 Ind. 81. On the other hand, the evidence being insufficient to establish 
a bilateral agreement between the creditor and the transferee of the firm, there was in 
the following cases no novation: Thomas v, Shillaber, 1 M. & W. 124; Eagle Co. v. 
Jennings, 29 Kas. 657; Wilder v. Fessenden, 4 Met. 12. 

2 The mutual assent to a novation being proved, the old debtor was discharged in 
Brown v. Harris, 20 Ga. 403; Anderson v. Whitehead, 55 Ga. 277; Struble v.. Hake, 
14 Ill. Ap. 546; Mc€lellan z. Robe, 93 Ind. 298 ; Foster v. Paine, 63 Iowa, 85 ; Besshear 
v. Rowe, 46 Mo. 501 ; Thorman v. Polye, 13 N. Y. Sup. 823 ; and the new obligor was. 
held liable in Browning v. Stallard, 5 Taunt. 450; Goodman v. Chase, 1 B & Ald. 297; 
Bird v. Gammon, 3 B. N. C. 883; Butcher v. Steuart, 11 M. & W.857; #e Rotheram,, 
25 Ch. Div. 103, 109; Carpenter v. Murphree, 49 Ala. 84; Underwood v. Lovelace, 
61 Ala. 155; Barringer v. Warden, 12 Cal. 311 ; Welch v. Kenny; 49 Cal. 49; Packer 
v, Benton, 35 Conn. 343; Kerr v. Porter, 4 Houst. 297 ; Harris v. Young, 40 Ga. 65; 
Edenfield v. Cangday, 60 Ga. 456; Runde v. Runde, $9 Ill. 98; Grover v. Sims, 5 
Blackf. 498; Walker v. Sherman, 11 Met. 170; Wood v. Corcoran, 1 All. 405 ; Osborn 
v. Osborn, 36 Mich. 48 ; Mulcrone v, America Co., 55 Mich. 622 ; Yale v. Edgerton, 14 
Minn, 194; Wright v. McCully,67 Mo. 134; Smith v. Mayberry, 13 Nev. 427; Van 
Epps v. McGill, Hill & D. 109 ; Bacon v, Daniels, 37 Oh, St. 279; Ramsdale v, Horton, 
3 Barr, 330; Corbett v, Cochran, 3 Hill, S, Ca, 41 ; Scott v. Atchison, 36 Tex, 76, 
Williams v. Little, 35 Vt. 324. 

The fact of novation was not proved in Cuxon v, Chadley, 3 B. & C. 591; Wharton 
v, Walker, 4 B & C. 163; Fairlie v. Denton, 8 B. & C, 395; Brewer v, Winston, 46 
Ark, 163; Gyle v. Schoenbar, 23 Cal, 538; Decker v, Shaffer, 3 Ind, 187; Davis z, 
Hardy, 76 Ind. 272; Jacobs 7. Calderwood, 4 La, An, 509; Jackson v, Williams, 11 
La, An, 93; Choppin v, Gobbold, 13 La, An. 238; Rowe v, Whittier, 21 Me, 545; 
Curtis v, Brown, 5 Cush, 488 ; Furbush v, Goodnow, 98 Mass. 296; Caswellv Fellows, 
110 Mass, 52; Halst v, Frances, 31 Mich. 113; Johnson v. Rumsey, 28 Minn, 531; 
Vanderliné v, Smith, 18 Mo. Ap. 55; Jawdon v. Randall, 47 N. Y. Sup’r Ct. 374; 
Styron v. Bell, 8 Jones, N. C. 222; Jones v. Ballard, 2 Mill. C, R, 113; Lynch x 
Austin, 51 Wis. 287 ; Spycher v. Werner, 74 Wis, 456. 
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plished by the substitution of a new creditor for an old one (novatio 
nominis.) The problem is here how to convert a claim of X against 
Z into a claim of Y against Z. The desired result is commonly 
attained by two successive transactions. In the first place,X assigns 
to Y his claim against Z. This assignment, being legally the grant 
of an irrevocable power of attorney to Y to sue Z in the name of 
X, makes Y practically dominus of the claim. But it does not 
create a direct relation between Y and Z. Even under codes 
allowing Y to sue in his own name, Y is not a true successor to X.? 
Y, however, being dominus of the old claim against Z, may enter 
into a bilateral contract with Z, Y promising never to enforce the 
old claim in consideration of Z’s direct promise to him to pay him 
the amount of the old claim. The promise of Y operates as an 
equitable release of the old claim of Y against Z, and at the same 
time is a valid consideration for the new claim of Y against Z. 
The novation is therefore complete. The right of Y to bring an 
action in his own name against Z, independently of any statute 
permitting an assignee to sue in his own name, because of .Z’s 
direct promise to Y, has been almost everywhere recognized.” 
An instructive illustration of this form of novation is found in 
the custom by which insurance companies assent to the. assign- 
- ment of their policies.® 

The practical differences between the position of an assignee of 
the old debt and a promisee under the new promise are considerabie. 





1 3 Harvard Law Review, 341 ; see Moyle, Justinian, 466, 

2 Israel v. Douglas, 1 H, Bl. 239 (justly criticised, because the count was not in 
special assumpsit); Moore v. Hill, Peck’s Add. Cas. 10; Surtees v. Hubbard, 4 Esp, 
203; Lacy v. McNeil, 4 D. & Ry. 7; Wilson v. Coupland, 5 B- & Al. 228; Noblev. 
Nat Co.,5 H.& N, 225 ; Griffinv. Weatherby, L. R. 3 Q. B. 753; Tiernan v. Jackson, 
5 Pet. 580 (semble) ; Howell v. Reynolds, 12 Ala 128; Indiana Co. v. Porter, 75 Ind. 
428; Cutter v. Baker, 2 La. An. 572; Long vz. Fiske, 11 Me. 385; Smith v. Berry, 18 
Me. 122; Warren v. Wheeler, 21 Me. 484; Farnum v, Virgin, 52 Me. 577; Getchell v. 
Maney, 69 Me. 442, 443 (semdle) ; Barger v. Collins, 7 Har. & J. 213; Austin v. Walsh, 
2 Mass, 401; Crocker v. Whitney, to Mass. 316; Mowry v. Todd, 12 Mass. 281; 
Armsby v. Farnam, 16 Pick, 318; Bourne v. Cabot, 3 Met. 305; Eastern Co. v. Bene- 
dict, 15 Gray, 289; Blair v. Snover, 5 Halst. 153; Currier v. Hodgdon, 3 N. H. 82; 
Wiggin v. Damrell, 4 N. H. 69; Thompson v. Emery, 27 N, H. 269; Boyd v. Webster, 
58 N. H. 336; Compton v. Jones, 4 Cow. 13; Quinn v. Hanford, 1 Hill, 82; Phillips v. 
Gray, 3 E. D. Sm. 69; Ford v, Adams, 2 Barb. 349; Esling v, Zantzinger, 13 Pa. 50; 
Clarke v. Thompson, 2 R. I. 146; DeGroot v. Derby, 7 Rich. 118; Anderson v. Holmes, 
14S. Ca. 162; Mt, Olivet Co. v. Shubert, 2 Head, 116 ; Westcott v. Potter, 40 Vt, 271, 
276; Bacon v. Bates, 53 Vt. 30; Brooks uv, Hatch, 6 Leigh, 534. 

% Wilson v Hill, 3 Met 66; Fuller v Boston Co.,4 Met 206; Kingsbury v, N. E. 
Co.,8 Cush. 393; Phillips v. Monument Co., 10 Cush. 350; Burroughs v. State Co.,97 
Mass. 359; Barnes v. Co, 45 N. H. 21, 24. 
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(1) The assignee must sue subject to any set-off which the 
debtor may have against the assignor; the promisee under the 
new promise cannot be affected by any such set-off. 

(2) If the old claim was in the form of a specialty, the assignee 
must sue in covenant, but the new promisee must sue in as- 
sumpsit ; the period of limitation would be different accordingly 
in the two cases.! : 

(3) By statute in certain jurisdictions unrecorded assignments 
of wages are invalid against a trustee process. But the new 
promisee cannot be affected by these statutes, for the novation 
destroys the claim of the employee, so that there is nothing due to 
him from the employer.” 

Although a substitution of creditors is in general to be worked 
out by means of an assignment of the claim and a bilateral con- 
tract between the assignee and the debtor, a wovatio nominis may 
in certain cases be accomplished in a different mode. A creditor, 
X, who desires to make a gift to Y of his claim against Z has only 
to enter into a bilateral contract with Z, X promising never to sue 
Z, in consideration of Z’s promise to him to pay the amount of the 
debt to Y. Y, the donee, it is true, is not the promisee ; but inas- 
much as the promise is made exclusively for his benefit, he should 
be allowed to sue upon it, if not at law, at least in equity. Even 
in England, where the rule denying an action to any one but the 
promisee is most rigidly enforced, there are several cases where 
the donee in the case supposed has been allowed to recover 
against Z.2 The reasoning in these cases, it must be admitted, is 
far from satisfactory, the courts in some of them having so far lost 
sight of fundamental distinctions as to call Z, the debtor, a trustee. 





1 Warren v. Wheeler, 21 Me. 484; Compton v, Jones, 4 Cow. 13. 

2 Denver Co. v. Smeeton (Colo., 1892), 29 Pac. R. 815; Stinson v. Caswell, 71"Me. 
510; Clough v, Giles,64 N. H. 73. But see Knowlton v/ Cooley, 102 Mass. 233; Man- 
sard v. Daley, 114 Mass. 408. 

3 McFadden v, Jenkins, 1 Ph. 153; Rycroft v. Christy, 3 Beav. 238; Meert v. 
Moessard, 1 Moo. & P. 8; Roberts v. Roberts, 12 Jur. N. s. 971; Parker v. Stone, 38 
L, J. Ch, 46. Seealso the American cases, Eaton v. Cook, 25 N. J. Eq. 55; Minchin z. 
Merrill, 2 Edw. 333, 339 ; Hurlbut v. Hurlbut, 49 Hun, 189. The evidence was insuf- 


~ ficient to prove the creditor’s agreement to give up his claim against the debtor in He 


Caplen’s Estate, 45 L. J. Ch. 280, and Evan’s Estate,6 Pa Co. 437. It was decided, 
also, that there was no novation in Gaskell v. Gaskell, 2 Y. & J. 502, and Chandler z. 
Chandler, 62 Ga. 612; but these cases seem to beerroneous. The former was ¢riticised 
adversely in Vandenberg v. Palmer, 4 K, & J. 204, 214, 215. 

4 See especially McFadden v. Jenkins, 1 Ph, 153 ; Ames, Cases on Trusts (2d ed.), 
47, 48, #. I. 
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We have hitherto dealt with the problem of novation in its sim- 
plest form. Given a debt from B to C, in what way could a new 
creditor be substituted in the place of C (movatio nominis), or a 
new debtor in the room of B (xovatio debiti) ? But it often happens 
that there are two debts at the outset, both of which it is desired 
to suppress in the formation of a third. A, for example, may be 
indebted to B, and B to C, and the three parties may wish to ex- 
tinguish the claim of B against A, and that of C against B, leaving 
in their stead a claim of C against A. This object is easily at- 
tained at the present day. Let C enter into a unilateral contract 
with B, C promising never to sue B, in consideration of the as- 
signment to C of B’s claim against A. Then let C, who is now 
dominus of the claim of B against A make a bilateral contract 
with A, C promising never to enforce the assigned claim against A 
in consideration of A’s direct promise toC to pay him the amount 
of that claim. C’s promise to B, operating as an equitable release, 
discharges the claim of C against B; and C’s promise to A, like- 
wise operating as an equitable release of the assigned claim of B 
against A, that is discharged also, and the new claim of C against 
A alone remains. 

In the process just described, the unilateral contract between C 
and B precedes the bilateral contract between C and A, and the 
presence of all three parties is not required. But this compound 
novation may be effected in another mode, which does require the 
presence of A, B, and C, and involves the contemporaneous forma- 
tion of three bilateral contracts, as follows :— 

(1.) Between B and A, B promising to give up his claim 
against A for A’s promise to him to pay to C the latter’s claim 
against B, 

(2) Between C and B, C promising to give up his claim against 
B for B’s promise to give up his claim against A. 

(3) Between C and A, C agreeing to give up his claim against 
B for A’s,direct promise to C to pay him the amount of that 
claim.? 

In other words, each of the three makes his own promise to do 
the same thing, in consideration of a counter promise from each 
of the others. The promises not to enforce the old claims have 





1 Since A, in the case above supposed, assumes the liability of.B to C, there is a 
novatiodebiti, A’s promise might have taken the form of an undertaking to pay toC 
his own debt to B, which would have made a novatio nomiuis, 
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the effect of extinguishing those claims, and, as in the other process, 
the promise of A to pay C alone remains.! 

The novation which results from the substitution of an obliga- 
tion of A to C, in the place of the two debts of A to B and B to 
C, may be accomplished in still another mode, if, in addition to the 
change of parties, there is also a change in the form of the obliga- 
tion. The parties, for example, often prefer to put the new gb- 
ligation into the form of a covenant or negotiable note. In such 
cases, whether the novation is worked out by successive or by 
contemporaneous agreements, none of the agreements is bilateral. 
If B assigns to C his claim against A for C’s promise to release B, 
and A subsequently gives his note or covenant to C, there is first 
the unilateral contract binding C to B, and afterwards A’s specialty 
obligation to C, the giving of which forms the consideration for 
C’s unilateral contract binding him not to enforce the assigned 
claim of B against A. If, on the other hand, by the contempora- 
neous assent of A, B, and C, A gives his note or covenant to C, 
we have, as before, the specialty obligation of A to C, the giving 
of which forms the consideration for two unilateral contracts, one 
with B binding him not to sue A, and one with C binding him not 
to sue B. It is further to be noticed that the obligation of A to C 
being an abstract promise to pay C a fixed amount of money, and 
not a concrete promise to pay C either what A owes B or what 
B owes C, the difference between a xovatio debiti and a novatio 
nominis disappears in this form of novation. 

This distinction between an abstract and a concrete promise is 
of practical importance in determining a question upon which 
there is much diversity of opinion among Continental writers, 
namely : To what extent may A urge against C, suing on the new 
obligation, defences which were open to A against B, or toB 
against C, on the old and extinguished obligations ? 

This question may be best answered by considering separately 
the typical cases of novation. ~~ 

(1 a.) A promises C to pay him what A owes B, for C’s promise 
to release B, or, in case B has assigned to C his claim against A, 





1 Illustrations of a novation where two debts are extinguished may be found in 
Fairlie v. Denton, 8 B. & C. 395 ; Cochrane v. Green, 9 C. B. N. S. 448; Barniger v, 
Warden, 12 Cal. 311 ; Lester v. Bowman, 39 Iowa, 611 ; Finan v. Babcock, 58 Mich. 
301; Heaton v. Angier, 7 N. H. 397 ; Butterfield v. Hartshorn, 7 N. H. 345; Warren 
v. Batchelder, 16 N. H. 580; Cotterill v. Stevens, 10 Wis. 422 ; Cook v, Barrett, 15 


Wis, 596. 
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for C’s promise not to enforce the assigned claim. If A had a 
defence against B, and so was not liable to him, by the very tenor 

- of his promise he cannot be charged by C. If, on the other hand, 
A had no defence against B, but B had a defence against C, A 
must perform his promise. For A, having been released from his 
debt to B, has no answer to an action on his promise toC. C, how- 
ever, because of the failure of consideration between him and B, 
must hold his promise as a constructive trustee for B. 

(1 4.) A gives his note to C upon the understanding that B’s 
claim against A, and \®’s claim against B, are to be extinguished. 
If, as before, A was not liable to B, he must nevertheless pay the 
note to C; for C confessedly has the legal title to the note, and 
having taken it in the course of business, holds it free from all 
equities in favor of Al. If, on the other hand, A had no defence 
against B, his promise to C is binding, although B had a defence 
against C. C, however, will be a constructive trustee of the 
note for B, as in the case of the bilateral contract under simi- 
lar circumstances, and for the reasons given in the preceding 
paragraph. : 

(2 a.) A promises C to pay him what B owes C, for C’s promise 
to release B. If B had a defence against C, and so was not liable 
to him, A by the terms of his promise is not liable to C. If, on 
the other hand, B had no defence against C, but A had a defence 
against B, A must payC. For C having given up his claim against 
B for A's promise to him, must be entitled to enforce it free from 
any equities in favor of A.? 

(2 6.) A gives his note to C upon the understanding that’the 
debt of A to B, and of B to C, are to be cancelled. If, as before, 
B was not liable to C, A must nevertheless pay his note. C has 
the legal title to the note, and A, having obtained the release of 
his debt to B, has obviously no equitable defence. C, however, 
although he has the legal title to the note, must hold it, or its pro- 

#) ceeds when collected, in trust for B; for the consideration having 
failed as between him and B, he would be unjustly enriching him- 

self at B’s expense if he were allowed to retain the note for his 

own benefit. If, on the other hand, B had no defence against C, 

but A had adefence against B, A must pay C as in the case of the 















1 See Eastern Co. v. Benedict, 15 Gray, 289. 
2 Edenfield v. Canady, 60 Ga, 456. 
8 Keller v Beaty, 80 Ga. 815; Beaver v. Barlow, 9 Mass. 45 ; Adams v. Power, 48 
Miss, 450; Abbott v. Johason, 47 Wis. 239. 
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bilateral contract under similar circumstances, and for the reasons 
given in the preceding paragraph.! 

Still another phase of novation has been the source of much 
controversy. If the debt of A to B, orthat of B to C, was secured 
by a mortgage, or by the undertaking of a surety, will the benefit 
of the mortgage or the suretyship survive to C, after the extin- 
guishment of the old debts and the creation of the new one of A 
to C, in the absence of a specific agreement to that effect? C, it 
is submitted, should have the benefit of the mortgage in all cases 
but one; he should also be allowed to charge the surety where 
there is a movatio nominis, but not where there is a xovatio 
debitt. 

If A’s debt to B is secured by mortgage, and B assigns his claim 
to C without mention of the mortgage, C, it is everywhere agreed 
is entitled in equity to the benefit of the security. A, not having 
paid the debt, cannot, of course, re-enter or call for a reconvey- 
ance; B) though holding the legal title. of the mortgage, cannot 
hold it for himself, for he has transferred the claim to secure which 
it was given ; the land mortgaged cannot remain locked up ; equity, 
therefore, turns B into a constructive trustee for the person who in . 
natural justice is best entitled to it, that is, C, the assignee of the 
claim. If C now undertakes not to enforce this assigned claim of 
B against A in consideration of A’s direct promise to pay him, 
there is no reason why the constructive trust in favor of C should 
not continue. It is still true that A has not performed the condi- 
tion entitling him to re-enter or call for a reconveyance. Although 
he cannot be sued upon the old debt, he has not pazd it. 

The result is the same, and for similar reasons, when without 
any assignment A promises to pay C what he owes B, in return 
for C’s promise to release B, and at the same time makes a similar 
promise to B for B’s promise to release A. As before, A is no 
longer liable on his old debt to B, but he has not pazd that debt. 
A, therefore, cannot recover the legal title from B, nor can B keep 
it for himself, having no longer the claim against A. He must, 
therefore, in justice hold the mortgage for C, who has, in effect, 
succeeded to B’s claim against A. 

If, again, the debt of B to C was secured by a mortgage, and A 
promises to pay C that debt, for C’s promise not to sue B, C’s right 





! Deven v. Atkins, 40 Ga, 423 ; Gresham v. Morrow, 40 Ga. 457; Morris v. Whit- 
more, 27 Ind. 418, 
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to the mortgage is still clearer. B, though no longer liable to an 
action on the old debt to C, has not performed the condition of the 
mortgage by payment. C is as much entitled to retain the mort- 
gage as a mortgagee who cannot sue the mortgagor because the 
debt is barred by the Statute of Limitations. 

But if, on the other hand, the debt of A to B was secured by 
mortgage, and A promises to pay C, not that debt, but the un- 
secured debt of B to C, the mortgage will not survive the novation. 
B, as before, having no right to sue A, cannot keep the mortgage 
for his own benefit. Nor is there any ground for making Ba con- 
structive trustee forC. For in this case it is not C who succeeds 
to B’s secured claim against A, but A who succeeds to B’s unse- 
cured duty to C. Since, then, neither B nor C is entitled to the 
mortgage, equity should treat it as extinguished. 

If, finally, X was a surety for.A to B, the substitution of A’s 
liability to C for his former liability to B (xovatio nominis) ought 
not to affect the liability of X. A’s liability continues in substance 
the same as before, and X is in no way prejudiced by a change of 
creditors. The case is, in effect, the same as if B had assigned 
his claim against A to C. C would thus become dominus of the 


claim against A, and no one would assert that in such a case X 
would be discharged.” 

But if X was a surety for B to C, and C agrees to in B 
in consideration of A’s promise to pay B’s debt to C (movatio 
debiti), X, the surety, is also released ; for it would be an utter 
perversion of X’s contract to hold him as surety for A when he in 
fact became surety for B alone. 


J. B. Ames. 





1 Foster v, Paine, 63 Iowa, 85 ; see also 74 Wis. 456. It is by the same principle 
that a change in the form of adebt secured by mortgage does not affect the mortgagee’s 
right to the security. 1 Jones, Mortgages (4th ed.) § 924. 

2 Black v. De Camp, 78 Iowa, 718. 
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THE CRITICISM OF CASES. 


| ecg JOHN C. GRAY, in his book on “ Perpetuities,” 

says, “The prevention of property from inalienability is simply 
an incident of the rule against perpetuities, not its object. The 
true object of the rule is to restrain the creation of future condi- 
tional interests.” } 

This is a bold statement. The following quotations will show 
the object of the rule as it lay in the minds of the judges who 
made it, and of those who have.since applied it. 

“i Lord Chancellor Nottingham, in 1681: “A perpetuity is the 

“settlement of an estate or an interest in tail with such remainders 

expectant upon it as are in no sort in the power of the tenant in tail 

in possession, to dock-by any recovery or assignment. But such 
remainders must continue as perpetual clogs upon the estate.” ! 

Lord Keeper Guildford, in 1683 : “If in equity you should come 
nearer to a perpetuity than the rules of common law would admit, 
all men, being desirous to continue their estates in their families, 
would settle their estates by way of trust, which might indeed 
make well for the jurisdiction of the court, but would be destruc- 
tive to the commonwealth.” ® 

Powell, J., in 1698 : “ But they were not for going one step further 
because these limitations make estates unalienable, every executory 
devise being a perpetuity as far as it goes ; that is to say, an estate 
unalienable though all mankind join in the conveyance.” # 

Lord Talbot, in 1736: “ However unwilling we may be to extend 
executory devises beyond the rules generally laid down by our 
predecessors, yet . . . considering that the power of alienation will 
not be restrained longer than the law would restrain it (viz., during 
the infancy of the first taker), which cannot reasonably be said to 
extend to a perpetuity,” etc.® 

Lord Eldon, in 1805 : “The question always is whether there is 


a rule of law fixing the period during which property may be 
unalienable.” ® 





} Gray on Perpetuities, § 600. “ Scatterwood v. Edge, 1 Salkeld, 292. 
2 Norfolk’s Case, 3 Ch. Cas. 1, 31. 5 Stephens v. Stephens, Temp. Talb. 228, 232. 
8 Norfolk v. Howard, 1 Ver. 163. © Thelusson v. Woodford, 11 Ves. 146. 











196 HARVARD LAW REVIEW. 


Lord Chancellor Cottenham, in 1849: “ These rules are to pre- 
vent, in the cases to which they apply, property from being unalien- 
able beyond certain periods.” ! 

Kay, J., in 1889: “The truth is that under the old feudal law 
existing in England, which is only being broken down slowly by 
legislation and decisions of the court, and which still exists toa very 
great extent, there has been a constant attempt on the part of 
owners of land to limit it in the most elaborate fashion, in order to 
tie it up as long as possible, and that constant attempt has been 
constantly defeated both by legislation 4nd the decisions of courts 
of law.” 2 

Shaw, C., J., in 1853: “A man cannot, under this general jus- 
disponendi, thus tie up property in perpetuity and make it inalien- 
able in his own posterity. It is a legal impossibility.” ® 

Gray, J., in 1865 : “The reason of the rule is, that to allow a 
contingent estate to vest at a more remote period would tend to 
create a perpetuity by making the estate inalienable.” 4 

‘These quotations might be multiplied. It is enough, however, to 
say that there seems never to have been any doubt in the minds of 
judges that the rule against perpetuities is properly so named, and 
that the restraint upon the creation of future conditional interests 
is not the object of the rule, but simply the means by which that 
object is effected. 

It is true that in his chapter entitled ‘“‘ Interests though alienable 
may be too remote,” Professor Gray shows that the rule applies to 
some cases where, by the co-operation of those holding the present 
interest and the remote interest, the property may bealienated. In 
other words, the reason for the rule is not quite co-extensive with its 
application. But are there not many such misfits in the law? This 
fact alone seems hardly a sufficient ground for discarding the ac- 
cepted reason, and framing a new one, as in section 269: “It is 
not the inalienability of an interest dependent upon a remote con. 
tingency, but its utterly uncertain value, which furnishes the 
sufficient justification, if it was not the original ground of the rule 
against perpetuities.” 

Professor Gray proceeds to attack at some length Christ’s Hospital 





1 Christ’s Hospital v. Grainger, 1 McN. & G, 460. 

2 Whitby v. Mitchell, L. R. 42 Ch. D. 494, 500 (1889). 
8 Blake v. Dexter, 12 Cush. 559, 570. 

* Odell v. Odell, 10 Allen, 1, 5. 
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v. Grainger! and Jones v. Habersham ;? and the force of his criticism 
rests upon the assumption that the true object of the rule against 
perpetuities is not what the judges have always supposed it to be. 
Those cases hold that a limitation over to one charity after a gift 
to another charity is not a violation of the rule against perpetuities, 
because that rule does not apply to charities. 

If the true object of the rule is to prevent the tying up of prop- 
erty, it follows that the right’ to tie up property in favor of one 
charity is simply an exception to the rule ; and the courts, in hold- 
ing that property may as well be tied up in favor of two successive 
charities as of one, stand upon firm ground. If, however, the true 
object of the rule is to prevent the creation of remote interests, 


““then Professor Gray may be right in supposing that the courts 


have blundered into a violation of the rule. 


Mr.Justice Holmes in two lectures upon Agency, delivered while 
he was professor in the Harvard Law School, and reprinted last 
year in this Review,’ has pointed out what seem to him anomalies 
in the law of agency ; and the principal of these is the law making 
the master responsible for the torts of his servant done in the 
course of his business, though against his commands. 

In his view this doctrine is not to be explained upon any rational 
principle. He has therefore sought an historical explanation for it 
in the patria potestas of the Roman law. The absolute power of the 
head of the family over his children and his slaves, and his respon- 
sibility for their conduct to the outside world, gave rise to the no- 
tion of identity between the head and its various members. The 
phrase expressing this identity, being retained as a working formula 
after the relation which gave rise to it had ceased to exist, has led 
to that enlarged responsibility of the master for his servants to 
which the courts of common law now stand committed. 

The lecturer admits, with characteristic candor, that the Roman 
law “developed no such universal doctrines of agency as have been 
worked out in England,” and that “it was not generally possible to 
acquire rights or to incur obligations through the acts of free per- 
sons” (p. 350); and that even in Bracton, who wrote “under the 
full influence of the Roman law,” he can find no “passage which 


distinctly asserts the civil liability of masters for their servants” 





1 1 MeN. & G. 460. 8 Harvard Law Review, iv. 335; v. I. 
2 107 U.S. 174. 
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torts apart from command or ratification’ (p. 355). It is to be 
noticed further that the absolute liability of the master for the torts 
of his slave, which sprang from the ancient obligation to surrender 
the noxious thing, was the same whether the slave was on his 
master’s business, or on his own private business of murder and 
rapine. The doctrines of the Roman law, therefore, would have to 
be both cut down and pieced out before they could be made to re- 
semble’ the common law “anomaly”’ in question. The lecturer 
admits also that it is not necessary to go back to the Twelve 
Tables to account for the notion of identity so far as it is involved 
in the maxim Qui facit per alium, facit per se, but that any 
modern judge might have invented such a rule. It is only the re- 
sponsibility of the principal for acts which he does not authorize 
which calls for some occult explanation; ahd this part of the law is 
confessedly of modern growth. 

The obvious objection to the theory advanced is that it appears 
not to be supported by the judges who made the law. 

The naturalist cannot ask the frog how he came to be a frog. 
He is therefore compelled to rest his theories of evolution upon 
a minute examination of fossils. But when we inquire how a par- 
ticular judge came to decide a particular case in a particular way, 
it is always prudent to see first of all what explanation the judge 
himself has to offer. And when his opinion is tolerably full and 
tolerably clear, it is not altogether safe to assume that any pro- 
cess of unconscious cerebration has had much to do with the 
result. 

An examination of the cases seems to justify the conclusion that 
the English judges have not used the “formula’”’ or “ fiction ” that 
principal and agent are one heedlessly, or without due regard to 
its proper limits. On the contrary, their judgments seem to have 
been founded upon considerations of practical convenience and 
hard-headed common-sense. 

There is space to refer only to the decisions of Lord Holt, 
which, as Judge Holmes says, “furnish the usual starting-point of 
modern decisions.” : : 

-In Tuberville v. Stampe, Lord Holt says : “ So in this case, if the 
defendant’s servant kindled the fire in the way of husbandry, and 
proper for his employment, though he had no express ommand of 
his master, yet the master shall be liable to an action for damage 





} Ld. Raymond, 264. 
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done to another by the fire, for it shall be intended that the servant 
had authority from his master, it being for his master’s benefit.” 

In Hern v. Nichols, “Holt, C. J., was of the opinion that the 
merchant was answerable for the deceit of his factor, though not 
criminaliter, yet civiliter; for seeing somebody must be a loser 
by this deceit, it is more reasonable that he that employs and 
puts a trust and confidence in the deceiver should be a loser than 
a stranger.” 

In Lane v. Cotton,? an action against the postmaster-general for 
the loss of certain exchequer bills which had been delivered at the 
post-office, Lord Holt said : ** What is done by the deputy is done 
by the principal, and it is the act of the principal, who may displace 
him at pleasure, even although he were constituted for life.” And 
again, “It is a hard thing to charge a carrier; but if he should not 
be charged, he might keep a correspordence with thieves, and cheat 
the owner of his goods, and he should never be able to prove it.” 

I find no evidence in these opinions that Lord Holt was carried 
away by the use of formulas whose application he did not understand. 
Nor can I assent to the view that this enlarged responsibility of the 
principal is so irrational as to be accounted for only by some illog- 
ical working of the judicial mind. The most careful person will 
sometimes be careless, and for those careless acts the law holds 
him responsible. The most carefully selected servant engaged in 
his master’s business will sometimes be careless. Upon what 
ground should the person for whose benefit the business is carried 
on be held to a greater degree of liability in the one case than in 
the other? It can readily be seen that if any other rule had been 
established, there would be an enormous inducement to every man 
carrying on a business in which accidents were likely to happen, 
and damage was likely to be done, to get himself incorporated, and 
have his work done by agents for whose torts he need not answer. 


I have taken here two instances of legal criticism, by writers of 
the highest authority, for the purpose of giving point to the question 
whether any limit may properly be set to the criticism of cases. 

Professor Gray suggests a new reason for an old ruke, and upon 
the strength of that suggestion attacks a decision which is plainly 
sound, if the reason which has been given by the judges for two 
hundred years is sound. 





1 1 Salk. 289. 2 1 Salk. 17, 18. 
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Judge Holmes suggests a remote historical explanation for a 
well-established rule which he declares to be an absurdity and an 
anomaly. But the judges by whom that rule has been enunciated 
and applied, the most eminent of their time, have been quite uncon- 
scious of the historical influence, and have never recognized the 
absurdity. | 

Neither of these writers would wish to be'called a law reformer, 
meaning by law reformer a person who is ambitious to write a code. 
They aim, not at the improvement of the law by legislation, but 
rather at such improvement in its study and in its administration 
as shall render its principles more intelligible, and its application 
more certain. 

How far do these speculations tend to clear up the knotty points 
ofthelaw? Are weto take nothing for granted? Are we to argue 
every question de novo, as if the decisions of the last two hundred 
years had settled nothing ? Are we to reconstruct our precedents 
by declaring that the grounds upon which the decisions are made to 
rest are not the true grounds ? 

The criticism of a case because it is opposed to another case, or 
to a principle which has been established and defined by a line of 
cases, —all this we understand. But to criticise a case because 
it is opposed to a principle which the writer would be glad to see 
recognized, as more rational or as offering a fairer ground for the 
decided cases to rest upon than any which the courts have seen fit 
to adopt, — what is this but a beating of the air? How does such 
criticism help us to a sound judgment of cases and a correct applica- 
tion of principles? 

Jabez Fox. 
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A MassacuuseTts ACT MAKING THE RECORD OF INSTRUMENTS AF- 
FECTING THE TITLE TO LaNnp ConcLusive EvipeNcE OF DELIVERY. — 
One of the provisions in the Acts and Resolves of Massachusetts for 
1892 is a long step in the right direction. The Act reads: ‘“ The record 
of a deed, lease, power of attorney, or other instrument duly acknowl- 
edged or proved in the manner provided by law, and purporting to affect 
the title to land, shall be conclusive evidence of the delivery of such 
instrument, in favor of purchasers for value without notice, claiming 
thereunder.” It would seem in the line of reason and convenience for 
the Legislature to go further, leave out the restriction to purchasers for 
value, and so reverse the law as laid down in the leading Massachusetts 
case of Maynard v. Maynard, 10 Mass. 456. A man should be pre- 
vented from denying that a document which he has recorded is a deed, 
even where it is a pure gift, as in Maynard v. Maynard. If it is a mere 
private memorandum, it has no business on the public records. Still, 
much the most important thing is to protect innocent purchasers ; and 
the new Massachusetts statute sets a good example to the other States, 
in most of which the registration of a deed is merely Drzma_facze evidence, 
and the presumption may be rebutted even as against purchasers for 
value without notice. 





BumILDERS’ CONTRACTS WITH ARCHITECTS’ CERTIFICATE; THE TRUE 
GROUND OF THEIR Decision.— The rule so readily accepted by the 
Washington Supreme Court, Crazg et al. v. Geddis, 30 Pac. Rep. 396, 
in regard to builders contracts and the necessity of producing the archi- 
tects’ certificate required by the contract, had better be put on the true 
ground, —hardship. The defendant’s promise to pay was conditioned 
expressly on a certificate being produced from the architect that the work 
had been done satisfactorily. The plaintiff attempts to recover without 
so producing. And the court ruled, in substauce, that where there has 
been substantial compliance with all the terms of the contract, and 
nothing remains to be done which is practicable and reasonable to 
require, there is no need of producing the certificate. 
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Two well-settled rules of express conditions are, — 

Express conditions must be performed, not alone in spirit, but in letter. 

But prevention by the defendant of performance of the condition will 
excuse non-performance. 

A descending scale of prevention of performance of this particular 
condition might be thus written: (1) prevention directly by the defend- 
ant, or indirectly by his collusion with the architect ; (2) prevention by 
fraud on the part of the*architect ; and (3) prevention by the unwilling- 
ness or umreasonableness of the architect. But of these three, only 
(1) has the quality of prevention laidin the above rule ; namely, preven- 
tion by the defendant. Authority and principle agree that (1) excuses. 
non-performance ; but on (2) and (3) they part company, (2) being the 
more conservative rule adopted in this country, Chinn v. Schipper, 51 N.J. 
Law, 1, and (3) the more general rule, Volan et al. v. Whitney, 88 N. Y. 
648; Bentley v. Davidson, 48 N. W. Rep. 139. 

Often the proposition is confounded with the rule of implied condi- 
tions, that after part performance the breach must go to the essence. 
So in builders’ contracts the question is put, as in the principal case: Has. 
there been substantial compliance? But when¢this is done, the real 
nature of an express condition is lost sight of. An express condition is 
one mutually agreed by the parties to the binding ; and when there is a 
contract already expressly made by the parties, the court must not find 
another in its stead. 

After all is said, the facts remain that the condition is a very common 
one and a very hard one. Either the condition had to be changed by 
the builders, or its interpretation by the courts. And the change has. 
been made by the courts rather than by the building fraternity. 





Tue LiaBILiry OF MuNIcIPAL CORPORATIONS AS CONSTRUCTIVE TRUS- 
TEES. —The opinion of the Supreme Court of Pennsylvania in the 
Franklin Will Case (Jz re Franklin's Estate, 24 Atl. Rep. 626) is in 
more ways than one a disappointment. The subject is surely of im- 
portance to justify an opinion of average clearness and care; but the 
court succeeds in keeping two possible grounds for its decision vaguely 


‘shadowed forth so impartially that it is impossible to pick out either 


point as absolutely decided. To add to the flimsiness of their opinion, 
they refrain from quoting authorities on either point. 

Benjamin Franklin left £1000 to the city of Philadelphia, tohold in 
trust, to lend at interest for one hundred years, at the end of which time 
part was to be appropriated to municipal objects, and the rest accumu- 
lated another century, to be divided finally between the city of Phila- 
delphia and the State of Pennsylvania. The present appellant from 
the Orphans’ Court, where the petition for an account was brought, claim 
that the trusts are void, and that they are entitled as representatives of 
the next of kin and the claimants under Franklin’s residuary legatees. 

The court grants for the present purpose that the trust for accumula- 
tion was illegal, and the bequest for that reason void. “It does not, 
however,” they say, “necessarily follow that the fund was impressed, in 
the hands of the city, with a trust in favor of the residuary legatees or 
the legal representatives of the testator, or that the city, in virtue of its 
acceptance of it, became a trustee for the appellants, and, as such, liable 
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to account to them in the Orphan’s Court.” The last part of this sen- 
tence suggests the possibility that the court only wishes to say that the 
Orphans’ Court has jurisdiction of express trusts only, and that therefore 
this case belongs to the Court of Common Pleas. If so, their expres- 
sions are most unfortunate ; and it really seems impossible to escape the 
belief that they intend to say that a municipal corporation is not liable 
as constructive trustee when an express trust fails, so that an individual 
would be liable. A corporation, they say, being the creature of law, 
“can have only those capacities which are imparted, and exercise only 
those powers which are expressly or by necessary implication granted to 
it... . In the absénce, therefore, of an express grant of power to 
accept ‘and hold property upon purely private trusts, and to execute such 
trusts, it can no more do so than can a nonentity.” This last point is 
the only one on which they quote authorities, — one a dictum from Judge 
Sherwood, who is speaking of express trusts, and says that a municipal 
corporation cannot administer them for purely private purposes; the 
other, AZayor v. Elliott, 3 Rawle, 626, where nothing is said on the sub- 
ject, and the decision is that certain trusts were good, as among the 
objects for which the corporation existed. 

After supporting a point not in issue by this brilliant array of author- 
ities, the court quickly assumes that a city can be constructive trustee in 
no case where it could not be express trustee. ‘‘ Where a trust is implied 
contrary to intention, as would be the case here, the implication is a 
fiction of the law inserted to prevent a failure of justice. But the law 
will not resort to a fiction that will defeat its own policy by converting 
into a trustee a municipal corporation from which it has, for the public 
good, withheld capacity to accept and administer the trust.” 

Why this reasoning would not apply to an individual trustee, they do 
not state. It would be superfluous to quote authorities to show that the 
decision is as bad law as it is bad sense. Several cases are collected in 
Chapman v. Co. of Douglas, 107 U.S. 348. A good statement of the law 
is this from Chief Justice Field, in Pimentel v. City of San Francisco, 
21 Cal. 362: “ The city is not exempted from the common obligation to 
do justice which binds individuals. Such obligation rests upon all per- 
sons, whether natural or artificial. If the city cbtain the money of 
another by mistake or without authority of law, it is her duty to refund 
it, from the general .obligation. If she obtains other property which 
does not belong to her, it is her duty to restore it, or if used, to render an 
equivalent therefor, from the like obligation. The legal liability springs 
from the moral duty to make restitution.” 





WaceRING Contracr: A Question oF Derinition.—In Cariill v. 
Carbolic Smoke Ball Co. (1892), 2 Q. B. 484, Hawkins, J., gives us 
a definition of wagering contract. In view of the prominerce of con- 
tracts in “futures,” and the unsatisfactory grounds of their decisions, 
some analysis of this definition may be of service. The question was 
raised on curious facts. The Smoke Ball Co., by public notice, offered 
£100 to whomsoever contracted the increasing epidemic. influenza colds 
after using their carbolic smoke ball daily for two weeks. The plaintiff 
did so use te smoke ball, and contracted the cold; and the defendant 
now contends that it is a wagering contract, as the liability depended 
on events beyond control of the parties. “) 
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Hawkins, J.; deciding that it was not a wagering contract, put forward 
the following definition: “‘ A wagering contract. is one by which two per- 
sons, professing to hold opposite views touching the issue of a future 
uncertain event, mutually agree that, dependent upon the determination 
of the event, one shall win from the other, and the other shall pay or 
hand over to him, a sum of money or other stake; neither of the con- 
tracting parties having any other interest in the contract than the sum or 
stake he will so win or lose, there being no other real consideration for 
the making of such contract by either of the parties. It is essential to 
a wagering contract, that each party may under it either win or lose, 
whether he will win or lose being dependent on the issue of the event, 
and therefore remaining uncertain until that issue is known. If either 
of the parties may win, but cannot lose, or may lose but cannot win, it is 
not a wagering contract. It is also essential that there should be mutu- 
ality in the contract.” 

This seems to reduce to the following essentials :— 

1. A mutual agreement of two that, according to the issue of a future 
uncertain event, one shall receive from the other a stake. 

2. The necessity that each party either win or lose. 

3. That neither party shall have any interest other than the stake he 
is to win or-lose. 

4. Mutuality of intent so to hazard. 

Query might well be made whether the uncertain event must be 
future; elaboration is needed of the term ‘“stake;” and emphasis 
ought to be laid on the fourth requisite. But it is the third that requires 
attention. 

Let it be tested by applying the definition to contracts of insurance. 
Now policies of insurance taken out by those who have no interest in 
the insured property or life are unenforceable, as being wagering contracts 
(Howard v. Albany Ins. Co., 3 Denio, 301 ; Conn. Mut. Life Ins. Co.v. 
Schaefer, 94 U. S. 457); while policies taken out by those having a 
proper interest are binding. The necessary elements of contract are 
present in both classes; the difference is only in the point of interest. 
They are both the same in their nature,— wagers; but for reasons of 
public policy one class is allowed, and the other not allowed. 

Under the above third term, however, one will be termed a wagering 
contract, and the other not. ‘ 

True, it makes no practical difference in the rule of law of to-day 
whether we say all unenforceable contracts of hazard are wagering con- 
tracts, and contracts of hazard) in which the party has a proper interest 
are not unenforceable, or whether we say all contracts of hazard in which 
the party has no proper interest are unenforceable. But as a matter of 
accuracy and proper terminology, the rule should be stated in the last 
form. And if in the future, public policy shall dictate that other contracts 
of hazard shall be added to the class of contracts of insurance, and be 
enforceable, then the rule will be in the proper shape ; namely, that a| 
are alike wagering Contracts, but some wagering contracts the courts 
will enforce, while others they will not enforce. 

The principal case might have been decided on grounds 2, 3, or 4. 
The decision went on ground 2. 

This distinction is suggested in Anson on the Law of Contracts, p. 183 ; 
and the definition of Hawkins, J., may be reduced to Anson’s definition 
by striking out term 3. 
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RECENT CASES. 


ADMINISTRATOR DE Bonas NoN— RETAINER BY REPRESENTATIVE OF DECEASED 
ADMINISTRATOR.— An administrator de donis non, with the will annexed, died before 
the estate was settled, and the administrator of his estate took possession of certain 
bonds that had belonged to the original testator. The new administrator de bonis non 
on his appointment brought a suit in equity, under a statute supplementing replevin, 
for the delivery of these bonds. //edd, that he could not recover a@// of them, for until 
the former administrator’s account was settled in the probate court, his administrator 
had a right to hold part of the assets of the estate as security for whatever sums should 
be found due him. Field, C. J.,and Knowlton and Barker, JJ., dissent. Foster v. 
Bailey, 31 N. E. Rep. 771 (Mass.). 

The decision of the court is based on the idea that although the second administrator 
de bonis non took title to these chattels, still it was subject to all existing liens and in- 

‘cumbrances, and that the right of the first administrator to retain goods to reimburse 
himself for expenditures attached, like a lien, and prevented the second administrator 
from taking a clear title. : 

It is submitted that this decision is virtually a piece of judicial legislation. An exec- 
utor or administrator gets the full title to chattels subject to a legal duty of disposi 
of them for the benefit of the legatees or next of kin. The exercise of the right of re- 
tainer serves merely to divest the chattels of this interest of the legatees or next of kin, 
and thus makes the executor’s or administrator’s title absolute; and an election to 
retain any specific goods is an administration of them. The court does not deny that 
these bonds were unadministered, but holds that the right of retainer, which was not 
exercised by the first administrator, could be made use of by his representative, But 
on the death of the first administrator the title in these unadministered chattels at 
once vested in the new administrator de bonis non, and any attempt by the representa- 
tive of the first administrator to dispose of them would have been aconversion. More- 
over, since the title was elsewhere, he could not by mere act of his own put absolute 
ownership in himself; the greatest possible right he could have would be to retain 
possession as ona bailment. Under this decision, if the probate court found that the 
estate was indebted to him, he could not sell these chattels as his own and keep the pro- 
ceeds ; at most, he could hold them asa pledge of payment by the new administrator de 
bonisnon, This is not aright ever possessed by the former administrator, but a substi- 
tute for his rights, invented by the court. 


AGENCY — AGENT FOR BOTH PARTIES — FIRE INSURANCE.— Plaintiff applied to B.» 
insurance agent for several companies, for a specified amount of insurance on two 
docks oflumber. He did not mention the particular companies or the rate. B. said he 
would issue policies at once; he signed but did not deliver them for several days. Mean- 
time the lumber was burned. The policies aggregated a smaller sum than that applied 
for, Held, that there was a valid contract with each company in which a policy was 
issued, as the agent acted for plaintiff in choosing the companies and distributing the 
risk. Grant, J.,dissented, on the ground that there was no meeting of minds. Mich, 
Pipe Co, v, Mich. Fire etc. Ins. Co., 52 N. W. Rep. 1070 (Mich.). 

AGENCY — NEGLIGENCE OF VICE-PRINCIPAL.— The foreman of an extra gang of 
track-repairers, whose sole duty it is te supervise the work of track-repairing over 
eighteen or twenty miles of the road-bed of a railroad company, to hire the men neces- 
sary to do that work, and to direct the operations of the force so employed, is a vice- 
’ principal for whose negligence the railroad company is liable when a workman in said 
gang was injured while under his orders. Northern Pac. X. Co. v. Peterson, 51 Fed. 
Rep. 182 (Minn.), C. Ct. of Appeal. 

This case shews the tendency of the American courts to <dopt the vice-principal 
doctrine, and thus to interpret the hash rule of common employment more liberally in 
the workman’s favor. 

Railway Co v. Koss, 112 U.S. 377, is cited. Thayer, J., concludes from that case 
that the test for determining whether a person occupies the relation of a vice-prin- 
cipal or a fellow servant “is not whether the person have charge of an important 
department of the master’s service, but whether his duties are exclusively those of super- 
vision, direction, and control over a work undertaken by the master, and over subordin- 
ate employees engaged in such work, whose duty it is to obey, and whether he has been 
vested by the common master with such employment of supervision and management.” 
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BILLS AND NOTES— BONA FIDE HOLDER. — Defendant gave to M her signature 
on a blank paper to enable M to draw an order upon a bank for purpose of defendant’s 
business. M fraudulently wrote over the signature a promissory note to himself as 
payee. Plaintiff indorsed the note for M’s accommodation, and at maturity had to take 
it up. Plaintiff was ignorant of M’s fraud. //e/d, that plaintiff could enforce the note. 
Breckenridge v, Lewis, 24 Atl. Rep. 864 (Me). 

The court says that defendant gave to M apparent authority to use her signature as 
he did, and that as she made the fraud possible, the loss should fall on her rather than 
on an innocent third party. This decision follows the distinction taken in 1 Daniell, 
Negot. Instruments, § 843 and § 845, between the case Where an agent is intrusted 
with his principal’s blank signature for a certain purpose, in which case the principal is 
liable to innocent third persons ifthe agent abuses his trust, and the case where a party 
gives his signature without intent to have it used for business purposes, when he is not 
liable if a note is drawn aboveit. The real question in these cases should be whether 
the defendant’s conduct has been negligent when measured by the standard of care of 
the ordinary business man. If he has been negligent, it 1s submitted that heshould be 
held, no matter whether he wrote his name for a business purpose or not. 


CARRIERS — NEGLIGENCE— Act oF Gop.— A common carrier neglected to give 
notice of the agrival of certain goods which, therefore, remained in the warehouse and 
were injured by an extraordinary freshet. He/¢. that the carrier had been guilty of 
negligence, and could not set up the act of God as an excuse. Richmond Kk. KR. v. 
White, 15 S. E. Rep, 802 (Ga.). 

This is in accord with the doctrine laid down in Michaels v. R. R., 30 N. Y. 564, 
which has been followed in Missouri and Illinois. The opposite view was held in Mor- 
risonv, Davis, 20 Pa. St. 171, and accepted in the United States Supreme Court and in 
Massachusetts, Ohio, and Michigan. 

CONSTITUTIONAL LAW—POWERS OF CONSTITUTIONAL CONVENTION—SUBMISSION 
OF NEw CONSTITUTION.— Where the Legislature convokes a convention for the pur- 
pose of framing a new constitution, without requiring that, when adopted, it shall be 

ratified by popular vote, it is not necessary to the validity of the constitution that it be 
so ratified. Sproule v. Fredericks, 11 So. Rep. 472 (Miss.). 

It would seem that the decision is sound so far as this is a question for the courts. 
If the Act convoking the convention should provide for submission of the constitution 
to the people, in such case the courts could declare the constitution not to be in 
force until ratified. Wells v. Bain, 75 Penn. St. 39; Wood's Appeal,75 Penn. St. 59. 
Mr. Jameson in his book on “ Constitutional Conventions” (§ 481) says that even where 
the Act is silent, the constitution should be submitted. But whether he is right on this 
point or not, the question would seem to be one of politics, and outside the province of 
a judicial tribunal. The court in this case go to the extreme limit in asserting sover- 
eign powers for a constitutional convention, calling it “a constitution-making body.” 
For the opposite view, see Jameson, c. vi. Thestatements of the court as to precedents 
in Mississippiare hardly true historically. The first constitution, in1817,and thesecond, 
in 1832, were submitted, as well as the reconstruction constitution of 1868. The seces- 
‘sion amendments in 1861 were not submitted, The custom in Mississippi would seém 
to favor a submission to the people. 

CONSTRUCTION OF STATUTE—CusToMs DuTIES— Booxs.—The Tariff Act of 
1890 provides that a book must have been “printed and bound more than twenty 

ears,” to be entitled to entry free of duty. He/d, that a set of books printed and 
ewan more than twenty years, but rebound within that period, was nevertheless entitled 
to free entry, on the ground either that, having once been bound twenty years ago, the 
statute was complied with, or else that rebinding was not the same as binding. Jn Re 
Boston Book Co., 50 Fed. Rep. 914 (Mass.), C. Ct. 

CORPORATIONS— ILLEGAL EXPULSION OF MEMBER— ACTION FOR DAMAGES.— 
There can be noaction for damages arising from illegal expulsion from membership in 
an incorporated mutual benefit society. The only remedy is by mandamus to compel 
reinstatement. Lavadle v. Societe St. Jean Baptiste de Woonsocket,24 Atl, Rep. 467 (R.1). 

It is not easy to follow the reasoning which leads the court to conclude that bringing 
an action fof damages is an admission that the expulsion was legal. A contrary de- 
cision was reached in /.udowski v. Society, 29 Mo. App. 337, a case which seems better 
‘supported by reason and authority. 

CORPORATIONS — LEASE OF FRANCHISE.—A railroad company in New Jersey leased 
its franchise and roads to a railway corporation of another State The lease was ex- 
pressly forbidden by law. Its effect was to combine coal producers and carriers, and 
partially to destroy competition in the production and sale of anthracite coal. He/d, 
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that it'was a corporate excess of power tending to monopoly and public injury. edd, 
further, that such excess of power might be restrained in equity at the suit of the 
attorney general. Stockton v. Central Kk. Co., 24 Atl. Rep. 964 (N. J.). 

The court points out that there has been some conflict of authority as to whether an 
injunction will issue at the instance of the attorney general to restrain every excess of 
corporate power, or whether, before it issues, actual threatened injury must be shown. 
The argument which sustains the first class of cases is that “every excess of corporate 
power violates the contract with government, and thereby invades public and govern- 
mental rights.” See 7homas v. &. Co., 101 U.S. 71. The argument to support. the 
other class of cases is that “a court of equity should not move upon a mere legal in- 
tendment, but should be satisfied of a real, substantial public injury, which demands 
the writ of injunction in the due protection of the public.” The latter cases are pre- 
ferred by the New Jersey court on the ground that if there be no present emergency, 
the injunction may well be reserved until final hearing. 

The following cases show the difference of opinion on'the point, Green’s Brice’s Ultra 
Vires (2d ed.), 708 ; 21 Ch. Div. 752; L. R. 18 Eq. Cas. 172; 11 Ch. Div. 449; 1 Drew 
& S. 154 (S. c. 6 Jur. N.S. 1006);-35 Wis. 525. . 

CORPORATION, MUNICIPAL— POWER TO ACT AS TRUSTEE. — The acceptance by a 
municipal corporation of a legacy under a void bequest does not make the corporation 
a trustee for the residuary legatees as to the money so received, and the Orphans’ Court 
has no jurisdiction to compel an accounting therefor. /u re Franklin’s Estate, 24 Atl. 
Rep. 626 (Pa.). 

For further discussion, see page 202. 

Equity — FRAUD — REFORMATION OF DEED. — Plaintiff agreed to sell land to de- 
fendants and prepared a deed. Defendants prepared another deed, covering the first 
and_also a second parcel of land, which they prevailed on plaintiff to sign and acknowl- 
edge by falsely representing that this deed was the same as the first deed. Plaintiff: 
prayed to have this deed reformed to exclude the second parcel of land. He/d, that as 
plaintiff knew all about the land which he sold, and as defendants occupied no fiduciary 
position towards him, the court would givenorelief. Plaintiff was negligent, and must 
suffer the consequences. Rushton v. Hallett, 30 Pac. Rep. 1014 (Utah). 


This case seems to go too far. Even if plaintiff was negligent it is submitted that the 
court should not, for that reason, allow defendants to gain any advantage from their 
fraud. ; 


EQuiITy — HUSBAND AND WIFE— ALIMONY WITHOUT DIvoRCE.— It is within the 
general jurisdiction of a court of equity to issue a decree for alimony at the suit of a 
deserted wife, although plaintiff does not apply for a divorce, and although a court of 
equity would have no jurisdiction to grant such an application if made, Lagerton v. 
Edgerton, 29 Pac. Rep. 966 (Mont.). 

The rule laid down in this exhaustive judgment, though enforced by Statute in New 
Jersey and Illinois, and adopted by the courts in Iowa, Colorado, California, and a 
number of Southern States, is opposed on the whole to the weight of authority, includ- 
ing England, New York, and Massachusetts. See Bishop on Marriage, Divorce, and 
Separation, §§ 1393-1400 (1891). 

Equity — INJUNCTION — LABOR UNIONS— INTERFERENCE WITH EMPLOYER. — 
Aninjunction may be granted to restrain labor unions and members thereof from enter- 
ing upon complainant’s mines, or interfering with the working thereof, or by force, 
threats, or intimidation preventing complainant’s employees from working the mines, 
where the threatened acts are such that their frequent occurrence may be expected, and 
defendants are insolvent. Cour ad’ Alene Consolidated & Mining Co, v. Miner’s Union 
of Wardner et al., 51 Fed. Rep. 260 (Idaho), C. Ct. 

INSURANCE— RE-INSURANCE— LIABILITY OF RE-INSURING COMPANY. — Held, 
that where company A insures in company B, the liability of company B to company A 
is to be measured by the actual damage to the insured property and A’s liability for the 
same, and not by what A actually pays in liquidation of that liability. Ae/d, therefore, 
that where both company A and company B had become insolvent, the payment of a 
dividend on the claim of the insured against company A was not a condition precedent 
of a proof by the latter of their claim against company B, nor the measure of the amount 
of such proof, /n re Eddystone Marine /ns. Co.; Ex parte Western Ins. Co, [1892] 2 
Ch. 423 (Eng.): 

INTERSTATE COMMERCE—“ EQUAL FACILITIES’*— PLEADING.— Section 3 of 
the Interstate Commerce Act provides that every common carrier shall provide equal 
facilities for the interchange of traffic with connecting lines, and that. there shall-be no 














208 HARVARD LAW REVIEWG 


discrimination in charges between such lines. Con.plainant in a petition to the com- 
mission charged that the respondent did not afford it equal facilities, and in support of 
the <harge averred that there had been a discrimination of rates and the withdrawal of 
a through tariff.. He/d, that both provisions of the statute were drawn in question by 
the petition and that the commission might properly make an order against the re- 
spondents’ not discriminating in charges, as well as against their not affording equal 
facilities. New York & N. Ry. Co.v. New York & N. E. Ry. Co., 50 Fed. Rep. 867 
Gt. ¥3, C. Ce. 

INTERSTATE COMMERCE— ORIGINAL PACKAGES— BREAKING OF PACKAGE, — 
Removing the lid of an original package of oleomargarine, so that a prospective buyer 
may examine its contents, is not such a breaking of the package as will destroy its 
original character. /n re McAllister, 51 Fed. Rep, 282 (Md.). C, Ct. J 

LANDLORD AND TENANT—OBSTRUCTION BY LANDLORD— EvICcTION.— The lessor 
of a city lot erected a building on adjoining lot and deposited building material during 
three months on a cross-walk leading from in front of the leased premises to the op- 
posite side of the street. He/d,that the obstruction was an eviction of the defendant 
from a part of the leased premises, and the defendant, though he did not surrender 
possession, need not pay rent. dimison et al. v. Lowry, 52 N. W. Rep. 583 (S. Dak.). 

MASTER AND SERVANT— CONFIDENTIAL RELATION BETWEEN EMPLOYER AND 
EMPLOYEE— INJUNCTION, — Defendant was first an apprentice and then a paid clerk 
of the plaintiffs, a firm of engine-makers, Two days before leaving the plaintiff’s em- 
ploy, defendant compileda table df dimensions of the various types of engines made by 
the plaintiffs, which dimensions the plaintiffs claimed to be trade secrets. 

Heid, that there was no obligation on the part of the plaintiffs to give the defendant, 
who occupied at the time simply the position of a clerk, this information, but that, on 
the contrary, there was a confidence arising out of the mere fact of the defendant’s em- 
ployment, “the confidence being shortly this, that a servant shall not use, except for 
the purposes of service, the opportunities which that service gives him of gaining in- 
formation,” which made it unlawful for the defendant to take advantage 6f his position 
to compile these tables for his own personal ends. Hence an ad ¢énéerim injunction 
was granted as asked for, restraining the defendant from publishing or communicating 
the table or its contents toany person. Merryweather v. Moors, [1892] 2 Ch. 518 (Eng.). 

MUNICIPAL CORPORATIONS — POWER TO Tax. — Art. 10, § 3, of State constitution 
provides that “ all taxes shall be uniform,” and that they shall be levied and collected 
“ under such regulations as shall secure a just valuation of all property, real and per- 
sonal” ‘The city charter contained the power to tax street-cars by license to pay for 
cost of police supervision. Ae/d,that the city would not tax the cars under the license, 
for purpose of municipal revenue. Denver, etc. Ry. £0. v. City of Denver, 30 Pac. 
Rep. 1048 (Col.). 

NEGLIGENCE — LIABILITY FOR ESCAPE OF FIRE, — Plaintiff alleged that defendants 
negligently set fire to grass on their prairie-land and allowed the fire to escape, and that 
the plaintiff, to protect his property, set a back-fire, which, without his fault and because 
he was driven off by the heat from defendants’ fire, escaped, and destroyed his property, 
which would have been destroyed by defendants’ fire, //e/d, on demurrer, that plaintiff 
could recover. McKenna v. Baessler, 53 N. W. Rep. 103 (Iowa). 

PARTNERSHIP, RIGHTS OF, TO INVENTION BY PARTNER. — By the articles of a co- 
partnership for manufacturing, the partners agreed not to “ exercise or follow the said 
trade, or any other, to their private benefit,” but to use their best endeavors for their 
mutual advantage, and stipulated that the partnership property should go to the sur- 
viving partner. Part of the partnership property consisted of machinery to which 
improvements,invented by the partners, had from time to time been added, each partner 
having contributed somefeature. e/d, that on the death of one partner before letters 
patent were obtained, the invention passed to the survivor as partnership property, and 
not to the representative of the deceased partner. Blood v. Ludiow Carbon Black Co., 
24 Atl. Rep. 348 (Pa.). 

REAL PROPERTY—ACCRETIONS—APPROPRIATION OF AN AEROLITE BY FINDER. — 
An aérolite weighing sixty-six pounds, which fell from the heavens and wasf ound three 
feet below the surface of plaintiff’s land, and dug up by a stranger, belongs to the owner 
of the land, as do other accretions and deposits from natural causes. As it was 
* never lost or abandoned, 4e/d that the rules as to finders of lost goods did not apply. 
Goodard v. Winchell, 52 N. W. Rep 1124 (Iowa) 

REAL PROPERTY—(CONDITION IN RESTRAINT OF MARRIAGE. — A testator devised 
his homestead to an unmarried daughter, “for and during her natural life, unless she 
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should be married, in which caseher life estate shall cease.” //e/d, that the daughter’s 
right to the homestead given by the will ceased upon the marriage. The intention of 
the testator, gathered from the whole instrument, was not to promote celibacy, but to 
give the daughter the homestead until, by her marriage, another home should be pro- 
vided, Mann v. Fackson, 24 Atl. Rep. 886 (Me.). 

The early Englfsh rule against devises of real estate with conditions subsequent in- 
tended to operate in restraint of marriage was borrowed by the English ecclesiastical 
courts from the Roman civillaw., The courts of equity, desiring to follow the plain 
intention of the testator, and yet unwilling to depart from the decision of the ecclesias- 
tical courts, wereled into a multitude of confusing distinctions as to whether the bequest 
amounted to acondition or only toalimitation. No general principle of classification 
can be found in the hundreds of conflicting cases, and courts have of late attempted 
to fall back upon the reason and good sense of the question. J/ann v. Fackson will 
be welcomed as a step forward out of the difficulty. See 2 Redf. Wills * 290, § 20, 
and note; Id. 297; 2 Jarm. Wills, 569; Stackpole v. Beaumont, 3 Ves. 98, and the cases 
cited in Mann v. Fackson. — 


REAL PROPERTY—CONSTRUCTION OF DEED— BOUNDARY ON FRESH WATER 
LAKE, — In construing a deed purporting to pass land bounded “along ”’ a fresh water 
lake covering forty-five acres: H/e/d,(1) that under the common law of New York the 
soil under the pond belonged to the riparian proprietors; (2) that unless the con- 
trary appeared, a deed of land adjoining would be presumed to convey the soil 
as far as the centre of the pond; (3) that the use of the word “‘ along” was not suffi- 
cient evidence of such contrary intention. CGoverneur v. Nat, Ice Co., 31 N. E. Rep. 
865 (N. Y.). 

On the first point, the court disapprove of the dictum in 54 N. Y. 377, and follow 
92 N. Y. 463, which appears on the whole to represent the modern tendency. See 140 
U.S. 371. But this tendeficy is comparatively recent, and the greater number of juris- 
dictions are still probably adverse. See Angell on Watercourses, § 41, seg.; 12 Am. 
and Eng. Enc. of Law, 615,642. Onthesecond and third points, the Court assimilate 
the rule for ponds, in all respects, to thatfor running streams, Sed guere. There may 
bea certain argument, in the case of a stream, in favor of substituting for the boundary 
expressed, another line roughly paralleltoit and not fardistant. Butit is going beyond 
the limits of possible construction to say that the expression “from point A three chains 
due south along the pond to point B,” means the same as this: “ From point A 4mile 
E, S, E. to the centre of the pond, thence 4 mile W. S. W. to point B.” 

REAL PROPERTY— RULE IN SHELLEY’s CASE. — Lands were limited “to the use 
of E, and his assigns during his life without impeachment of waste,” with an ultimate 
limitation to the use ‘‘ of such person or persons as at the decease of the said E. shall 
be his heir or heirs at law, and of the heirs and assigns of such person or persons.”” 
Held (reversing the decision of Kekewich, J.), that the rule in Shelley’s Case did not 
apply, but that the case came under 4rcher’s Case, and that E. took, not an estate in fee 
simple, but merely a life estate with a contingent remainder over, vans v. Evans, 
[1892] 2 Ch.173. * 

Archer’s Case (1 Co. 66 b) must be regarded as a well-recognized exception to the 
rule in Shelley’s (ase (see discussion of Shelley's Case in 1 Hayes, Conv. 5th ed. 542- 
546). Quere whether any extension of the exception in Archer’s Case will not lead to. 
great confusion, and whether in jurisdictions where the rule in Shedley’s Case is main- 
tained at all, the exception in Archer’s Case should not be confined to the exact words. 
of that case, 


REAL PROPERTY — STREET IMPROVEMENTS —ASSESSMENTS. — A city charter em- 
powered thecity to make street improvements, “ provided the city council shall pay one 
third, and the owners of the property two-thirds, the cost thereof.” A certain street 
having been paved, it is sought to enforce a lien for two-thirds the cost thereof, upon 
the abutting property; or, if that could not be done, to enforce a claim im Jersonam 
against the owners of such property, 

Held, 1, That no lien could be enforced in absence of provision in the statute. 
2. That there was no personal obligation, as the charter failed to mention what persons 
should be charged, or to prescribe any rule by which they could be ascertained. City of 
El Paso v. Mundy, 20 S. W. Rep. 146 (Texas.). 

TorT— MALicious INJuRY— DAMAGE,— Defendant falsely published in his paper 
that plaintiff had gone out of business, and in consequence thereof there was a con~« 
siderable falling off in plaintiff’s business. /e/d,that no action of libel would l.e 
against the defendant, as the words were not defamatory, but that this action could 
be supported as an action on the case for damage wilfully and infentionally done with- 
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out just occasion or excuse, analogous to an action for slander of title. To support 
such action actual damage must be shown; but proof that the publication had 
caused a general falling off of plaintiff’s business, without showing the loss of any 
particular customers, was sufficient proof of such damage, Ratcliffe v. Evans, [1892]. 
2 Q. B. 524 (Eng.). 

Tort — NOTICE OF CLAIM FOR INJURIES— DEFECTIVE HIGHWAy.— A statute 
required notice to be given to the city within a certain time after the injury alleged to 
have been caused by defective highways within the city, Plaintiff’s notice described 
with particularity the place and manner of the accident, and stated that he had received 
“severe bodily injuries.” e/d, that it was not a sufficient notice to sustain an action. 
Goodwin v. City of Gardiner, 24 Atl. Rep. 846 (Me.). 

In Blackington v. Rockland, 66 Me, 332, a statement that “ my [plaintiff’s] horse was 
injured, at a certain time and place,” was held sufficient description of the nature of that 
plaintiff’s injury, The court in Goodwin’s Case distinguish the early decision in lan- 
guage which is, to say the least, ingenious; they say that “a man can usually tell his 
own personal sufferings more exactly than he can describe those of a horse. A man 
may be able to practise an imposition as to his own personal injury, but would find it 
difficult to do so in respect to an injury to his horse.” It is submitted that this dis- 
tinction is not well taken, and that there is no real difference between the two cases, 


TortT— NUISANCE— LIABILITY OF LEsSSOR’s GRANTEE.— A let land to B, and 
afterwards granted the reversiontoC. B., without violating his covenants, and while 
making a use contemplated in the lease, created a nvisance, Held, that as C had no 
power to prevent B’s acts, he was not liable; and tne fact that C received rent from B 
was immaterial. Lufein v. Zane, 31 N. E. Rep. 757 (Mass.). 

A landlord becomes liable for nuisance only if he sanctions the abuse ; and since C 
had no power to abate this nuisance, his mere act of taking the premises could not 
make him a wrongdoer. The court criticises Kex v. Pedley, 1 Adol. & El. 822, and 
follows Ahern v. Steele, 115 N. Y. 203, a case decided by a bare majority, 

Tort — TRESPASS — VENUE.— Held, in the Court of Appeal, Lord Esher dissenting: 
(1) That there is no reason founded on principle why an action relating to land in a 
foreign country should not lie by a plaintiff in England against a defendant in England, 
unless the action is of such a naturethat it would be impossible for the court to give a 
judgment which could be enforced, as, e. g., an action of ejectment, 

(2) That the only obstacle to such actions heretofore has been the technical law of 
local venue, 

(3) That, therefore, since the abolition of local venue by the Judicature Rules — 
Judicature Acts, 1873 (36 & 37 Vict. c. 66) and 1875 (38 & 39 Vict. c. 77), and Order 36, 
Rule 1— che High Court has jurisdiction to entertain an action for damages in respect 
of trespass to land situate in a foreign country against a defendant who is within the 
jurisdiction of the court. Companhia De Mocambique v. British So. Africa Co.— De 
Sonsa v. Same, [1892] 2 Q, B. 358 (Eng.). 

This decision is in accordance with the view expressed by Chief Justice Marshall in 
Livingston v. Féfferson, 1 Brock, 203. See also Story on the Conflict of Laws, § 554. 

Trust, SPENDTHRIFT — WILLS. — //e/d, that a testator may so give to his son for 
life the annual income of a trust estate that the life tenant cannot alienate or his cred- 
tors reach it. Roberts vy. Stevens, 24 Atl. Rep. 873 (Me.). 

English courts are opposed to such restrictions as this, and hold that a creditor of a 
cestui que ¢rust can reach in equity whatever the latter has the right to demand from 
his trustee. Brandon v. Robinson, 18 Ves, 429, 

Decisions in several of our State courts are in accord with the English ule, but 
others, together with two of the Federal Supreme Court, uphold such trusts. See 
96 Mo. 439; 91 U. S. 716, 727; 94 U.S. 523; 135 Pa. St. 586, 596; 133 Mass. 170 (see 
also 146 Mass. 369; 146 Mass. 395; and 149 Mass. 307); 69 Md. 77; 59 Vt. 530. 

The Legislatures of four or five States sanction similar trusts by express statutes, 
though Kentucky by legislative enactment forbids them. 83 Ky, 3@6. 

WILLs — Powers, — In 1861 A. made a will leaving all her estate to B. In 1867 a 
lot of land was conveyed to a trustee for the use of A. for life, with power to dispose of 
it by her will. Ae/d,that the power was executed by a will made previous to its 
creation. McIver, C.J., dissents. Burkett v. Whittemore, 15 S. E. Rep. 616 (So. Car.). 
This follows the settled English doctrine. 

WILLS — INVALID PROBATE.— 1870 A. B, died, leaving a will, which was admitted to 
probate. Under it his widow took certain realty which she sold to T.for value. 1880, 
one of A. B.’s children, who was a minor when the will was proved, petitioned to have 
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it set aside. This was decreed on ground that A. B was non compos mentis when he 
executed thewill. /e/d, that the proceedings under the original probate were not void, 
but voidable, since the court had jurisdiction, and therefore a purchaser from a devisee 
under the will would be protected. The court says that the case is like that of a man 
who buys from an executor whose appointment is revoked, where the purchaser gets a 
good title, Thompson vy. Samson, 30 Pac. Rep. 980 (Cal.). 





REVIEWS. 


An INTRODUCTION TO,THE STUDY OF THE CONSTITUTION. By Morris 
M. Cohn, Attorney-at-Law. Baltimore : The Johns Hopkins Press, 1892. 

That his book is of no use to the practising lawyer as such is almost 
admitted by the author. Its field is in the most general study of consti- 
tutional history, —“‘ a study showing the play of physical and social fat- 
tors in the creation of institutional law,” as his sub-title puts it. Its use 
within this field is decidedly elementary. A fairly complete, though some- 
what vague, summary of the author’s theories on the general philosophy - 
of political growth, getting what semblance of unity it has from the con- 
clusion that our Constitution, like unwritten ones, is “ amenable to the 
under-current of national life,” makes up the treatise. It is, in short, an 
average essay of the kind naturally so popular, in which the names and 
general methods of science play a larger part than any- actual useful re- 
search, The author gives his judgment on many ultimate laws of history, 
ethics, and sociology, but treats no subject in a manner thorough enough 
to aid a real student. N. H. 





A TREATISE ON THE Law oF EvipENCcE. By Simon Greenleaf, LL.D. 
In three volumes. Fifteenth edition, revised, with large additions, by 
Simon Greenleaf Croswell. Boston: Little, Brown, & Co., 1892. 

The number of editions through which this work has run in the fifty 
years of its existence is a striking commentary on its importance. 
Despite the shortcomings which have been brought out by modern criti- 
cal study, it is to this day a standard referred to more frequently and 
respectfully than any other book in its department of the law. 

Mr. Croswell has added about nineteen hundred cases, mostly those 
decided since the last: edition in 1883, and has summarized the advance 
of the law in several of the most important and most rapidly developing 
branches, by means of long and elaborate notes. So far the work is well 
done. The latest authorities, however, are not always given; but, as is 
stated in the preface, there are included “ mainly such cases .. . as are 
deemed most important in principle or instructive as showing the tend- 
ency of the courts in new lines of decision.” . . . Howevér judicious this 
selection has been, it must somewhat lessen-the utility of the work to a 
busy practitioner. 

The added notes simply piece out the statements made originally by 
Mr. Greenleaf. They contain the recent cases, their results, and the 
reasons assigned by the courts, but their value would be greatly in- 
creased if Mr. Croswell had given his own conclusions in his own 
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words, and produced original work instead of compilation. As it stands, 
the book is a good piece of regulation revision, but not more. 
G. R. P. 





e 

LEADING CASES DONE INTO ENGLISH, AND OTHER DIVERSIONS. By Sir 
Frederick Pollock, Bart. Macmillan & Co. London and New York. 

It is pleasing occasionally to receive for review a book that is not to 
be treated too strenuously. All of us who ever unbend know what a rich 
field the law offers for humorous banter, especially if we have read the 
literature of judicial humor in the biographies of the legal great. It is 
the law looked at from this distance, treated in a tone of frivolous dis- 
interestedness, that gives Sir Frederick Pollock’s light verses their charm 
and their excuse. Those who have found his fun an oasis among the 
text-books will look with interest at his more airy flight. His wings, by 
the way, are cased in a binding of perfect taste. And it may be said to 
the sober that the verses follow so accurately the facts of the cases that 
time spent over them is not useless as a review. N. H. 





PRINCIPLES OF THE LAw oF WILLS, wiTH SELECTED Cases. By Stewart 
Chaplin, Professor of Law in the Metropolitan Law School.’ New York: 
Baker, Voorhis, & Co. 1892. Pages xxiv, 505. ; 

This book is admirably adapted to its purpose. It is a book for the 
use of students, clear, concise, teaching all branches of the law of wills 
generally, and none exhaustively. It is a view of the general principles 
that it is written to present, not of the-details. The text is followed by 
cases without head-notes and freely shortened, and occasionally by 
abstracts of decisions, called “illustrations.” Fuller references are 
given in the notes. No extended discussions are undertaken of doubt- 
ful or difficult points; but for a clearly arranged and clearly written ele- 
mentary explanation of the ‘general law of wills, it is in every respect 
satisfactory. N. H. 





THE AMERICAN DIGEsT. ANNUAL FOR 1892, Sept. f, 1891, to Aug. 31 
1892. Edited by the Editorial Staff of the National Reporter System. 
St. Paul, Minn.: West Publishing Co., 1892. 

This digest, standing fairly as the best and most complete in existence, 
keeps the same general form as last year. The new minor changes are 
improvements. The size is increased (6046 pages), the new thousand ° 
pages being due largely to many new cases, partly to the methods for 
increased facility in finding cases (already admirable), given by more 
cross-references and black-letter headings. 

N. H. 
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